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QUESTIONS PRESENTED

The docttine of implied-in-law dedication of private property for pub-

lic use requires "adverse" public use for a period exceeding five consecutive

years. I¡ Gion u. Ciy of Santa Craq (consolidated with Dietq a. Kinþ (1970)

2 Cal3d 29 ("Gion-Ditt4,), this Coutt clarified that ptoving adverse pubic tec-

rcattonaluse and the owner's constructive knowledge of such use requires on-

ly a showing of substantial tecteational use by a diverse group of public users

as theywould have used public land.Id. 
^ï.821.,825.

This Petition raises two important questions of law:

1. Âre wilderness hiking ttails travetsing private property that arc

otherwise eligible for implied dedication categorically ineligible

. if co-located on 
^"lite 

toad"?

2. Must a llrial court, having propedy found substantial public use

of a hiking ttail, make a separate fnding for âny segment of that

ftai. that was taveled less frequently due to distance, degree of

difficuþ, ot both, or is a finding that both segments are pan of

one trail sufficient?

1.3294¡69.3



The MRCA Seeks Review As A Public Trustee

The Mountains Recteation and Conservation Authodty ("MRCA') pe-

titions this Court to protect the public's intetest in a popular and well-known

wilderness hiking ttail in the Hollywood Hills that has been enjoyed by the

general public for decades. The "Flastain Tta:l)." found by the trial coutt to

have been impliedly dedicated to public recreationâl use, will soon be closed

forever and destroyed to make way fot "tnega mansions" (the tetm used by

the developef to describe single-family residences that tange ftom L5,000 to

60,000 square feet). 4 Reporter's Transcript (KT') / 822.

The MRCA's interest in the Hastain Ttail is as a public trustee. The

MRCÂ, a Ioczl.public entity orgatized under the Joint Powers ,{.ct, is

a partnership between the Santa Monica Mountains Conservancy, a state

^gency 
established by the Legislature, and. the Coneio Recreation and Park

District and Rancho Simi Recreation and Park District, both of which are local

park agencies established by the vote of the people in those communities.

1 Clerk's Trønscript ("CI') 132-133.

The MRCA is dedicated to the preservation and mariagement of local

open space and parkland, recreational trails and wildlife habitat. It manages

and provides Íanger services for more than 73,000 actes of public lands and

parks owned by the MRCÂ, the Santa Monica Mountains Consewancy, the

National Patk Service, and other public agencies. 1 CT 1t2-/ t3-

The Hastain Trail is pdmanly within Franklin Canyon Park (th.

"Patk"), a public park in the Santa Monica Mountains National Recreational

Area (established under 16 U.S.C. S 460kk). The MRCA patols, maintains and

marages the Park, which is owned by the National Park Service'

Paul Edelrnafl,, the MRCA's Chief of Natural Resoutces and Planning,

testified that Franklin Canyon Patk is a "wotld-class patk" located "in the

23294069.3



heart of the City of L.4.," populaf with and easily accessible to the general

public. "People from all ovet use it," including "people of all ages," with

school kids brought in busloads to enjoy the Park's many educational and rec-

reational features. In sum, the Park is a'Tealhotbed of activity with a lot of

d.iffetent ways to get [thete] ." 3 RT / 220, / 222-1223.

The Hastain Trail is "one of the main ttails in the Park." Mr. Edelman

testified the uppet poftion of the Tratl. "that goes off public land, and whete

people have gone up to the peak" is "one of the key resources in the Patk be-

câuse it allows people to take a longer hike to get to a higher point of elevation

and to get a view." It offers "an added resource rhat rcally embellishes the

public use of the are ." 3 RT 1220.

Public access to the peak was cut off in 201.1, when defendants etected

fences and installed surveillarìce cameras. Flikers promptly formed "Fdends of

the Hastai¡ TratT' and filed the underþing lawsuit. The MRCA sought and

was granted leave to intervene as a plaintiff. 1 CT '158-163.

Mr. Edelman testified that the MRCA intervened because it believed

that the MRC,A' as the Park's stewafd, was "obligated to pfotect this public

fesoufce" and restore public access, aliowing "people to go up and see that

view and go where theyïe gone fot a long time now." 3 RT / 220-1221-

a
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The Court of Appeal's Maiority Opinion Upsets Precedent
And Is Irreconcilable With Gion-Dietz

This Courr's landmark decision in Gion-Dietq clarifred that an implied

dedication of private land fot public use occurs when the public has used the

land as if it were public, without objection or interfetence, for five years. Due

to subsequent legislative action, the five year pedod must have occurted pdor

to March 1,972. Friends of the Trails a. Blasias (2000) 78 Cal.,A.pp.4th 810, 822-23

(holding that Civil Code S 1009 ptospectively abtogated Cion-Diet7).

The trial coutt below found that thousands of individuals tegulady and

openly used the historic Hastain Trail as a public tecteational tail during the

five-year dedication period (1967 to 1,972) without obiection ftom ptopety

owners. These findings were based on (1) the testimony of eight witnesses

who hiked the ttail between 1962 arrd 1,972 (the "legacy hikers"); Q) u" expert

analysis of historic aerial photogtaphs evidencing recteational use of the trail

dudng the dedication period; and (3) the trial court's own observations from

^f). 
on-the-recotd site visit. Augmentation of Record on Appeal (",\ug.R."),

pp. 12-1.5,nn26-31.

But the court of appeal reversed in a published opinion (attached as

Exhibit 1) that dissenting Justice JeffueyJohnson wfote "not only distots but

also changes" of "teinvents the law of implied dedication" by "distegarding

settled ptecedent and creating flew law" through "judicial fiat." Justice John-

son explained that the majority overstepped its institutional role by "makfing]

unsupporred appellate findings of facC' that "minimizfed] and distegardfed]

the detailed and credibie testimony of civic-minded citizens who knew and

enjoyed the Trail at least three decades before fdeveloper and reality television

personality Mohamed] Hadid saw the land as ripe for development and prof-

it." Dissercting Opìnion ("Dis. OP."), pp. 1, 3, 5,20-

47294069.3



This Petition Presents ImportantLegal Issues of Public Significance

Review must be gtanted because the majority opinion significantly im-

pairs the public interest that Caüfornia courts have vigilantly protected under

the impJied dedication doctrine for more tban a century. Counfl of I-ns Angeles u.

Berk (1,980) 26 Cal.3d 201., 212-1,5 (citing Bames u. Dauec,ë (1908) 7 Cal.Âpp.

487, 490-91). Indeed, the majodty and two concuring opinions reflect hostili-

ty to the public's rþht to enjoy wilderness trails that betrays the long-standing

principles reaffirmed and clanfted in Cio n-D ie tV,

The imminent closute of the Hastain Ttail due to the majority's un-

precedented interpretation of implied dedication law presents an impottant

issue of law affecting the public interest. As Justice Johnson explained, "[t]he

result of the majodty's revisionist approach to this case is that much of the

Hastain Tnil., which has been used by the public fot more than 50 years and

which I believe the trial court corectly found was impliedly dedicated to the

pubJic at least 44 years ago, will now be lost forever to public use." Dis. Op.,

p. 1. The imminent destruction of an historic tatl. that for decades has been

open to all on an equal basis presents an important legal issue worthy of this

Court's review.

This petition presents two important legal issues for which this Court's

guidance is needed-a need evidenced by theþur separate opinions below.

The "fire road" exemptjon. The majority invents an exemption from

implied dedication that will jeopardrze public access to widely used trails

throughout the state unless this Court intervenes. The majority holds that

public use of fire-access roads as hiking trails, no matter how extensive the

use, does not put property owners on notice that implied dedication is a risk

because "fite roads" traversing private property may always be used by the

53294069.3



general publìc for any teasonable purpose, inciuding recreational uses such as

hikirg. MEoriE Opinion ("Muj. Op."), pp.19-20.

The impact of this fire road exemption is sweeping because wilderness

trails situated near urban and suburb'¿fi '¿vsvs-hke the trails in the Hollywood

Hills and elsewhere in the Santa Monica Mountains-^re comrzonþ co-located

on fte roads. Precluding dedication for trails on fte roads creates investment

opportunities for speculating developers that jeopatdtze tails enjoyed by the

public for decades, rendering them subject to closure undet an exemption the

dissent apùy chancterizes as the product of "judicial fiat." Dis. OP, p. 6.

Conflict of authorities. Review is also needed to resolve the preceden-

tial conflicts created by the r.rrajority opinion. The fire road exemption is irrec-

oncilable wtth Friends of the Trails a. Blasias (2000) 78 Cal.App.4th 810, where

the appellate court affirmed an implied public dedication of a irr:al. ovet a pri-

vate road that was subject to a public entity's easement to access an irigation

canaI. There is no meaningful difference between toadway easements for fire

versus irtþation services. Se:e Dis. OP., p.8, fn.3 (describing the attempt to dis-

tinguish Blasias as "puzzltng"). The majority opinion is also in conflict with

Barch u. Gombos (2000) 82 Cal.App.4th352,which expìicidy holds that the right

of a public agency to use a firc road does "not authonze tecreational use by

the genetal public." Id. at 362, fn.1.4.

ConflictinE constuctive knowledEe standatds. The maioriw opinion al-

so misconstlues Gion-Diet7. to reqaire fact-finders considering whethet public

use is sufficient to imply constuctive knowledge to consider different seg-

ments of a single tail separately, as if completely unrelated. That is so, under

the majority's novel standard, regardless of whethet substantial public use of

one trail segment would put a teasonable owner on notice that the other seg-

ment is also being hiked.

63294069.3



Justice Johnson propedy analogSzed the majority's artificial segmenta-

tion of a single trail to a sandlot ballfietd. Dis. Op., p. 10. Those of us banished

to right field in grade school can attest to the fact útat very few balls would

make their way into nght field. By the majodty's application of Cion-Diet7,

publ-ic dedication of a sandlot would exclude dght fìeld fot lack of inde-

pendently suffìcient ,rss-just as it ruied a segment of what the trial court

found to be a single trail was excluded because not a// hikers made it to the

peak, though the evidence shows that many did.

Review (not merei)¡ depublication) is warranted. Depublication of the

majority's opinion will impair public dghts. A popular and accessible public

asset is about to be destoyed due to the majority's impropet interpretation of

the law That alone compels review.

Moreover, the divided opinions reveal confusion ovet the law of im-

plied dedicalion. The need to clari$r the law is of particular concern now, due

to (1) the 1.972limitation on implied dedication anð Q) the incteasingly ag-

gressive development of open spac e area;s that threaten to pÅvattze historically

public trails in hitlside 
^teas. 

As "mega mansions" gtadually intrude upon wil-

derness 
^teas, 

it grows increasingly difficult to pfove public use prior to 1,972

as the population of aging hiker-witnesses declines. The maiotity exacerbates

that burden by imposing artificial limitations on trial coutts deciding the fate

of trails that should be public under a proper application of the law This con-

fusion invites speculators to invest in, then gate-off,land long ago impressed

with unadjudicated public rþhts. Attorneys otherwise willing to take the dsk

of defending the public right, howevef, will be discoutaged ftom doing so be-

cause the majority's restrictions make contingeflcy compensation fat less like-

ly-as the result in this case demonstrates. See ME. OP,, pp.13 (tevetsing the

$330,696.60 attorneys' fees award).

7329469.3



BACKGROUND

A. Prelude: The Law of Implied Dedication

Dedication is "an appropriation of land fot some public use, made by

the fee owflef) and accepted by the public," which precludes "the fee ownef

from reasserting an exclusive dght over the land now used for publ-ic pufpos-

es." Bløsias,78 Ca1.-,\pp.4th 
^t820 

(citations and quotations removed). ,{. dedi-

cation is implied by law "when the pubJic use is [1] adverse and pl exceeds the

ffìve-year] pedod for prescription." Id- at821-

The inquty undet the aduersi\trequirement focuses not on the property

ownef's intention, but on the public usefs: 'cX/hat must be shown is that the

pefsons used the pfopefty believing the public bad a right to such use."

Gion-Diet7r 2 Cal.3d 
^t 

39. "If a t¡ial couft finds that the public has used land

v¡ithout objection or interference for more than five years, it need not make

^ 
sepert^te finding of 'adversity' to support a decision of implied dedication."

Id. "Littgants, therefore, seeking to show that land has been dedicated to the

pubtic need only produce evidence that persons have used the land ldudng the

five-year period] as they would have used public lznd-" Id-

The tial court has substantial discretion as the finder-of-fact because

implied dedication presents questions of fact that must be resolved in high-

ly-particularized contexls. Gion-Dietq, 2 CaI.3d ^t 
41.. Âppellate deference is

typically waranted in these cases because the unique factual issues ùre "often

imbued with local norms, customs, and expectations" ¡hat tttal courts are best

situated to resolve. B/asias,78 Cal.Âpp.4th at825.

B. The HastainTnil

The Hastatn T:øLll (the "Trail") starts at Lake Drive inside Franklin

Canyon Park. Âs described by the trial court, "the Trzrtl winds uphill for over

a mile gaining about 600 or 700 feet in elevation before it terminates ât the

83294069.3



summit of a mount¿in from which there ate 360 degtee views over the city

pos ,{.ngeles], Santa Monica and the Pacific Ocean." Aug.k, p.2,n2. At the

peah there is a survey market engtaved with the date,7952. Id.

The Trail has two discernable segments. The trial court described the

first segment as "an old fite toad leading from Lake Drive up the hill until

veÐ¡ near the peak. At that point, the Trail veers east from the fìre road up to

the peak. The fire toad is west of the peak." This first segment, refered to at

trial as the "Fire Road," is 15-feet wide. Id. The second portion of the Ttail,

referred to as the "Peak Trail," is about S-feet wide, and ptoceeds from the

Fire Road to the scenic peak. Aug.k, p. 5,I8.

Yellow segment is Fire Road; Red segment is Peak
Ttail. Image taken from Aug.R. (Statement of
Decision), E"h.,\ p. 1 (colot highlights added)

9

c
I
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The Trail begins on NationalPark properry. Approximately one-third

of the way from the Lake Drive trailhead to the peak, the Ffue Road portion of

the Ttail very briefly crosses onto a corner of defendant Lydda Lud, LLC's

propetty, befote returning south back onto National Park ptopety. Then, ap-

ptoximately two-thfuds of the way from Lake Drive to the peâh the Fire Road

portion of the Trail crosses defendant Coldwater Development's properry.

The Trail remains on defendant's property when the 15-foot Fire Road seg-

ment intersects with the five-foot wide Peak Trail segment to the peak itself.

Aag.k, pp. 5-6, tlll8, 10.

Point (1) is the trailhead on National Park land (at Lake Drive); The Fire Road
segment runs between Points (1) and (2); The Peak Trail segment runs between
Points Q) and (3); The scenic peak is at Point (3); The rectangular lines indicate
the property boundaries-land to right is defendants' property and to the left is
National Park property. These images are ftom Trial Exh. 152, which has been
cropped and highlighted, with numbers added for explanatory purposes.

3294069.3 10



C. The Trial Court's Findings

The trial court found there was an implied-bylaw dedication of the

Hastain Ttail fot public recreattonal uses, including hiking, iogging and

dog-walking. Augk, p.23, tf 41. This implied dedication was based on the

court's elemental findings that (1) the genetal public used the Hastain Trail in

substantial numbets for hiking and similar pu4)oses fot five continuous years

befote Match 4,7972; (2) this public use was not by "a limited and definable

number of petsons such as neighbots"; (3) the recrealonal use was "substan-

tial," not metely "casva"l"; (4) without objection or permission; and (5) "open

and obvious;' Aøg.k, pp. 1,2-1,3, 1flT 26-27 .

These findings were based on (1) the testimony of witnesses who hiked

the Hastain Ttail during the dedication period (the "legacy hikers"), who saw

other hikers whenevet they did; (2) histotic aenal photogaphs presented

through an expert witness demonstrating that the Peak Trail segment was visi-

3294069.3 77



ble from the air and explaining this visibility was due to a compaction of vege-

tation that would occur if used by hikets; and (3) a formal, repoted site visit

during which the court travelled the length of the Trail, including a hike to the

peak and medallion. Aag.k, pp. 8-15; TlT17, 21,-31,.

The trial court extapolated and inferred fiom the testimony that thou-

sands of people hiked the trail during the five-year dedication period and

rriany hiked all the v/ay to the peak. The tdal court's onsite inspection gave it

a unique perspective in making that finding: "From the testimony and the

court's own obsewation of the Trail, the peak, with its stlrvey market, is the

logical and obvious destination for any hiker on the Tnl,. The court finds that

a substantial number of the other hikers were hiking to the peak too." Aag.k,

p.14,1128.

D. The Maiority Opinion

On July 27, 2016, the Court of ,\ppeal teversed the trial court's j"dg-

ment in z rnajortty opinion authored by Justice Chaney, with separate concut-

ting opinions filed byJustices Rothschild and Chaney, ar'd a dissenting opin-

ion filed by Justice Johnson.

The majodty ruled that (1) trails located on fte roads cannot be im-

pliedly dedicated 
^s ^ 

m tter of law and Q) there was insufficient evidence to

support a finding that the Peak Trail segment was used with sufficient fre-

quency to establish an implied dedication. ME. OP.,pp.24,26.

l. The fite road exemption

The majority held útat a ttal.l located on a "f:re toad" cannot be im-

pliedly dedicated based on public use, ûo rnatter how substatttal the use. ME.

Op., pp. 18-24. The majority did not define the term "fne toad" and thete was

no euidence thrat any public agency ever held an easement or license to create,

llnaintatn or use the "fire toa.d." Despite that absence of evidence, the majority

3294¡69.3 1,2



relied on the fact that the Fire Road segment is referred to as a "f:lre road." Id.,

pp.2-3, L9.

The majority's holding that fte roads cannot be impliedly dedicated

was based on the propositions that (1) the right of a public 
^gency 

to use a fte

toad-any fire road, not this one in particulat-is "a conditional, temporary

pubJic easemefit " which confers upon the pubJic 
^gency 

a plopefty intefest in

the land and Q) a. "roa;d easemenC' held by a public âgency can be used for

any reasonable road-related purpose, including pubüc tecreattonal uses like

hiki.g. ME. Op, pp. 19, 20. Based on those assumptions, the majority held

that public recreational use of the portion of the Hastain Trail locatêd on the

fue road did not provide property owners with the requisite notice of adverse

use because the public supposedly had the tþht to hike the trail. 1d.,p.20.

2. The Peak Ttaril segment

The majority ruted that there was insufficient evidence to support the

trial court's finding that the Peak Ttail segmeût of the Hastain Trail was used

by the public with suffìcient ftequency to provide constuctive totoce. ME.

Op., p.24.B.ut in doing so, the majority considered only testimony specificalþ

about the public's use of the Peak Trail segment-testimony that hikers used

the residual Fire Road segment was disregatded. \)Øhat mattered, fot the ma-

jority, was only the frequency with which, according to the legacy hikers' testi-

fied, they made it to the peak or specified that they saw othets on the Peak

Trail segment (as opposed to the Hastain Ttail genetally). Id., pp.24-26.

E. Petition for Rehearing

Ptaintiffs filed a petition for rehearing on r\ugust 5, 201'6, which was

summarily denied on ,{.ugust 24, 2016, with Justice Johnson indicating that he

would grant the petition.

329469.3 T3



LEGAL DISCUSSION

A. The Majodty's'(Fire Road" Exemption Is Both Irreconcilable
With Existing Law And Based On Erroneous Premises

The majority's holding rhat public use of a tall that traverses a fue

road cannot be impliedly dedicated is based on the ptemise that the general

public has a legal right to hike fire toads over pdvate land. Although much of

the majority's rationale is based on the assumption that all fue roads ate sub-

ject to a public easement (AIE.OP., pp. 19-20), the majority ultimately holds

that fire roads are not subject to implied dedication if "the fue departmerfi 
^t

least had a rtght to use it, if not afl easement or license." Id. at 23.

That sweeping premise upends existing precedent which holds that not

even fue-protection easements or /icenses to use fire roads include public recre -

tional use of fire toads on private property.

l. The maiority opinion conflicts with Blasius

The majodty begins with the assumption that fte roads are subject to

formal easements gtanting a pubüc fre-protection entity a property right. The

r.rrajonty states that this supposed property right confers upon the public the

dght to use fue toads for rccreattonal purposes. Maj. Op.,pp.19-20.L

There was no evidence in this case that any public agency held an

easement related to the Fire Road segment of the Hastain Ttail-ever. But

even if a fle-protection agency held a formai easement over a fte road, the

1 The majority's premise that fue roads necessarily i-ply arì easement is fac-

tually erroneous. See, e.!., Guerra u. Pacþ.ard (1965) 236 Cal.App.2d 272,281. (re-
ferdng to a Dept. of Forestry license agreement dated May 1,940); Burch u. Combos

(2000) 82 Cal.App.4th352,356 (refering to a Dept. of Fotestry license agreement

sþed in the late 1930s). The he roaà in this case dates back to the same late

1930s, early 1940s time pedod.

3294069.3 14



court in Blasias,78 Cal.App.4th 810, held that such an easement would not

have precluded an implied-by-law dedication of a ttall co-located on that road.

The predecessor property owflers in Blasias entered Ífio a contract with

the local irigation distict giving the disüict an easement to use a nine-foot

wide road adjacent to an irrþation canal on defendants' land. Blasius, 78

CaI.App.4th at 818. For purposes of applylng Gion-Diet7, this ittigation canal

access road is no different than a fire 162d-i¡'s a road.way thtough private

properry providing a public entity with access necessary fot a specific public

welfare purpose.

The tdai court tn Blasias found that the property owners had impliedly

dedicated to the general public an easement over the road for recreational

purposes. B/asius,78 Cal.App.4th 
^t 

817 . The appellate court affirmed, holding

that Gion-Dietqapphes "to a claim of implied dedication of rights-of-way for

pedestrians, equestrians, and bicycle travel" because "the establishment of

a public footway" is "[w]ell within the ancient rcach of the corrunon law of

dedication." Id. (cting authorities). The court held that "[t]here is no princi-

pled basis for not applying the rule of implied dedication to arry 'highway,'

within the genetic use of that term, to all sofis of public ways, e.g., to a bddle

way, bicycle path, ot àt'ry combination of such use as a right-of-way." Id.Z

By the majority's theory, however, the Court of Appeal in Blasius

should have reversed the trial court's finding of implied dedication, because

2 The holding in Blasiøs is consistent with the black letter de that parties to
arì easement "have the rþht to insist that so long as the easement is enjoyed it
shall remain substantially the same as it was at the time the dght acctued" and

the use "c rtrtot increase the butden of the servient tenement." 6 Millet
& Starr, Cal. Real Estate (4th ed. 201,5) $ 15:54. \)Øhile teasonable expansions

of use may be allowed, the expanded use canflot "increase the butden on the
servient tenement." l/., S 15:55.
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(according ro rhe majority) the public had anindependent dght to use the road

for rccreaional putposes. This conflict necessitates teview.

2. The majority opinion also conflicts with Burch

The Court of Appea| ín Burclt,82 Cal.App.4th 352, consideted and re-

jected the theory upon which the majodty decision is premised. The dispute in

Burch centefed oî "à one lane dirt roadway approximately three-quarters of a

mile long" that "was originally constructed in the late 1930's by the Caltfotnta

Depattment of Forestry (CDF) as a f:ll:e toa;d." Id. at 356. The fte road was

created and maintained undet wtitten license agteernents- Id.

The defendants argued that there could be no implied dedication of

afire road for public recreational use because such use was permissive under

the easemsn¡-v/hiçh the appellate court concluded was acrually a hcense- Id-

^t362, 
fn.1,4. The Court of Appeal held that this license confered no property

rights upon the state and therefore the public was not gtanted a nght to use

the fire road for recteational putposes. 1/.

The majority here attempted to distinguish Børch on the ground that

the property owners in that case did not contest, and thetefote the court had

rio reason to consider, the validity of the imptied dedication of a fire toad.

ME. Op., p. 23, fn.4. On the conttary, the Court of Appeal in Børch expressiy

consideted and rejected the theory relied upon by the majority hete:

lDefendantl Dean also arguès that there was no
åedication iof the fre roãd1 because the public
use was permissive under the license agreements
between 

-the 
oriEinal iandownets and the CDF.

l7e disaEtee. Altloueh the road was constructed
and useå' þy CDF pu"rsuant to those licenses, the
licenses diã not aíthoÅze recreational use by the
qeneral public. (Cf, Friends of the Tmils, sapra,78
öalAppl4th at 'pþ. sze-a27" fteiecting ar[ument
that a:i express written easement granted to pub-
lic agencyþteciuded rypligd dediðation of public
easemenl trom recreàfloflaI usel.)
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Barch,82 Cal.App .4th at 363 fn.14. The general pubìic's (non-permissive) rec-

reattonal use therefore established the requisite advetsity to prove an implied

dedication for rccreattonal use. Id. at362.

The majority's fire road exemption cannot be reconciled with Blasius ot

Burclt. The majodty's holding that there can be no implied dedication of a tall,

over a fire road whenever "the fire department at least had a right to use it, if

not an easement or license" (ME.Op., p.23), directly conflicts wtth Blasiøs,

where not everi a formal easement prevented implied dedication, and Barch,

whete a license did not preclude implied dedication.

3. A de that all füre roads are open to public recreational use
will deter property owners from granting fire access to the
MRCA and othet fire-ptevention authorities

The majority's premise that the genetal public has a legally-enforceable

right to access private property for tecreational use thtough any fte toad has

extraordinary consequences that must be consideted by this Court'

Innumerable fre roads throughout the state provide fte-protection

agencies access to pfivate pfopefty for limited fite-protection pu¡poses. The

rnajonty arìnounces for the frst time that the general public may use all such

fre roads passing through privâte property fot recreational purposes. This

supposed right creates a powerful disincentive for property ou/ûers to cooper-

ate with public agencies Qike the MRCA) by consenting to the creation or use

of fire 162ds-61 any other type of access toad that a public agency deems

necessary for a public welfare purpose, such as the irdgation canal-access road

in Blasiøts.
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B. The Maiority S7ould Require Trial Courts To Apply An
Arbitrarily Narrow Constructive Knowledge Standard

The majority opinion requires that trral courts look only to public use

of a discernable tail segment and make a constructive notice finding Limited

to tltaî segment-as if the segment were completely unrelated to the tail of

which it is merely a part. This Court must considet whether trial court

fact-fìnders are impropedy constrained by such a Írarcow) arttîtcial standard.

L. This Court has previously required that public use be
considered within the full context of that use

This Court has explained that public use must be substantial enough

"that the uier of factis justified in inferring an advetse claim and uset and im-

puting constructive knowledge thereof to the owfief." Gion-Diet7r 2 CaI.3d zt

41. Significant)y, however, the standatd fot assessing consttuctive knowledge

is not subject to legal presumptions. Id. "The issue is ordinadly one of fact,

givrng consideration to all the circumstances and the infetences that may be

drawn thetetfrom." Id.

This type of context-based assessment is necessary because "[t]he fact

paterns fin implied dedication cases] are myriad and the question often irn-

bued with oveftones of local noffns, customs, and expectatlon," which "is one

reasorì why such cases, unless cleady outside the tange of disctetion, generally

w^rraît deference to the locai finder of fact." Blasias,78 Cal.App.4th at825.

The majodty deviates from that requirement by (t) tequiring ^ 
ffatl

segment-by-segment determination of constructive knowledge that

(2) precludes consideration of public use on one segment in assessing con-

structive knowledge of public use fot the other. That is the type of atificial

restriction on úial court fact-finding that Gion-DietTrejects.

The trial court, by contrast, did ûot compartmeîtahze its constructive

knowledge findings in a segment-by-segment fashion. The trial court consid-
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ered the Hastain Trail as a whole, not as unrelated Úail segments. That com-

pofts with cofiurìon Sense, because a reasonable pfoperty ownef with

knowledge that a trail segment is ftequently hiked by the generai public has

constructive knowledge that rrreiny of those hikers will continue along rhat ldatl

to the scenic peak serving as the trail's nat:gtal destination.

Justice Johnson's sandlot analogy is instuctive. Under the tdal court's

apptoach, the question of whether dght {ield has been dedicated to public use

carinot be considered in isolation from the public's use of the entire ûeld-

even if the teams use a short center fielder instead of a rþht fi.elder and only

one of every 50 balls is hit into right field. The cdtical facts in such

a hypothetical are that (1) baseball was played on the sandlot five days pet

week tlroughout the summers of the dedication period; and Q) dght field was

paft. of the basebatl field on which these gâmes were played. In that context,

the question under Gion-Dietqis not whether the ball was hit to rþht field with

sufficient frequency to put the ptoperty ownet on notice that rightfeld may be

impliedly dedicated. Because right field is part of the ballfield, the question

under Gion-Diet7 is whether five games per week duting five consecutive

surnmers is sufficient to put the ptoperty owner on constructive notice that

the ballfield-including right fìeld-was at risk of dedication.

By the majority's standard, only the activity in rþht field matters, with-

out regard ro rhe ballfield as a whole. But just as a finding that baseball was

regularly played on the ballfìeld and right field was pafi. of. that ballfield pro-

vides constructive knowledge that rþht fieid is being used, so too was con-

srrucrive knowledge established by the facts that (L) substantial numbers of

peopie hiked the Fi-re Road segment of the Hastain Traú, and Q) many of

them conúnued onto the Peak Trail segment that led to a scenic peak. The
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factthat fewer hikers made it to the peak is just as immaterial as the number

of balls hit to dght field.

2. The public's substantial use of the Fire Road trail segment
supported the trial court's finding that the entire Hastain
Trail was dedicated, including the Peak Trail segment

The majority reversed the uial court because almost none of the evi-

dence supponing the trial couft's ding fit within the majority's nattow te-

quirement that constructive knowledge not be based in an1 þart on public use

of the Fire Road segment.

The tial court relied on legacy hiker testimony specifically about use of

the Fire Trail segment and general testimony about use of the Hastain Tnil',

without specifting the paricular segment.3 The maiority, however, deemed

irelevant the salient facts stricken ftom the following surnmary:

The legacy hikers
instead of names)

þroken down
testified that th.y

here

the; the Peak t 40 times per yeaf
frcrn 1.976 to 1,972;

h€-di+ )

the
the

Trail
sumfnefs o

segment once of
f f970 and 1.971;

segment once of
of 1970 and 1.971.

(5) tne-+irc-*oad

3 Contra.ry to the triai court's findings, the majority impropedy construed tes-

timony from legacy hikers that they saw othets on the Hastain Trail as refet-

dng only to the Fire Road segment (not the Peak Trail segment) because they

did not specify a segment. Id., p. 25. The tial coutt had disctetion to construe

that testimony to i-ply othet hikers were seen thtoughout the Trail-
including both segments.
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ets-.x¡nen-sne¿i4-the Peak S1X OT

severì times in 1,971; (6

the Peak Ttaii seg-
ment sometmes ln 1,965.!,

ME.Oþ., pp. 6-8, 25-26.

The majority did not contest the trial court's exÚapolation ftom the

above-stricken evidence that thousands hiked the'Fire Road segment, which

delivered them to the Peak Trail segment.5 \)Øhjle the majority rejected the trial

couft's fi.nding that "most of the legacy hikers regularly hiked" to the peak, the

facts stated in the rnajonty opinion demonstrate thatfue of the seuen legacy hik-

ers who hiked the Hastain Trail mofe than once hiked all the way to the

peak-with two always hiking to the peak, two hiking to the peak approxi-

mately one-third of the time; and one "sometimes" hiking to the peak. That

should have put a reasonable owfler on notice that the public was also using the

Peak Trail segment.

a The majodty, however, did not considet the testimony of legacy hiker no. 8

(I(eith Lehrer), who testified that u 1.965 he sometimes hiked to the þeak. The ma-

jonty disregarded this testimony because 1965 was outside the 1'967-L972 ded-

ication period. ME. Op., p. 6, [n.2. But the trial court cited that testimony be-

cause "fe]vidence that the Trail was used befote the televant period is proba-

tive that it was used during the relevant pedod." Augk, p. 15, fl 30 (citing

Civil Code S 3547 (",\ thing continues to exist as long as is usual with things

of that natute"); lYestern AgregaÍq Inc. u. Coønfl of Yøba Q002) 101 Cal.App.4th

278,305).

5 SØhile the majority did not contest the trial court's exffapolation based on

testimony about the public's use of the Fire Trail segment, it questioned any ex-

trapolation from testimony about the Peak Trail segment, characterizing tbat
testimony as ptovidin g "a sample of one." ME. Oþ., p. 26, fn.6-

3294069.3 21



The severity of the majority's standatd is similarþ demonstrated by its

disregard of expert testimony that the Peak Trail segmerrt would not have

been visible ftom the 1960, 1"962,1968 and 1.971 aetial photographs if it was

not being hiked: "But no evidence suggested how much or what kind of use

was necessafy to pfevent the trail. from being ovefgfown. For all we know, the

Sunday use by [egacy hiker James] Goller and his friends would have suf-

ficed" (ME. Oþ.,p.26), although Goller was not hiking in 1960 or 1'962.

The majotity provided no reason fot its distegatd of the ftial coutt's

finding that the scenic peak was the "logical and obvious destination" for hik-

efs ofl the Hastain 'Íraú". ME. OP., p.25.Given the tdal couft's unique oppof-

tunity to inspect the trail, there is no justification for the majotity's tejection of

this finding. By doing so, the majority effectively made what Justice Johnson

refered to as imptopet "appellate findings." Dis. Op., p. 5.

In sum, by the majority's standard, fìve balls hit into right field would

be too few to put a reasonable ownef on notice that right field may be im-

pliedly dedicated-no matter how often the ballfield as a whole was used. The

majoriq would thereby hold that implied dedication findings cannot be based

on the contextual fact that right field is part of the ballfield, just as the peak is

part of the Hastain Ttail. This Court should grant review to ptovide guidance

on how the Gion-DietTsïandard applies in such contexts.
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CONCLUSION

Justice Johnson quoted the late Senator Patrick Moynihan's famous

dictum that "you are entitled to your own opinion, but you are not entitled to

yorlr own facts," adding "[a]nd not your own law eithet." Dis. Op., p. 21."This

axiom, which applies equally to kitchen table discussions, academic and politi-

cal d.iscourse, and appellate review, is part of our social fabdc and undedies

our faith in the judicial process." 1/.

Public faith in the judicial process is threatened whenever that process

produces a resuit that, as the dissent stated, depends upofi "a glating depattue

from existing precedent." Dis. Oþ., p.9. But public faith is paticulady jeopard-

ized where the result leads to the desttuction of a long-established hiking trail

beloved by the public, to make way for 15,000-60,000 square foot single fafni-

ly homes. CJ Joru Mitchell, BigYellow Tøxi (1,970) ("They paved patadise to

put up a parking lot").

Here, the public, whose interest in the Hastain Ttail was vindicated by

the trial court in a sensible, easy-to-comptehend decision, and then eviscerated

in a confusing jumble of four separate opinions, may indeed have had its faith

in the judiciai pfocess shaken. Ând, to make mattefs wofse, those four opin-

ions will leave the law of implied dedication in confusion fot years to come-

unless this Court intewenes.

The MRCA respectfully asks this Court to ciati$' the law and protect

a unique, scenic hiking tail in the heat of Los Ângeies, within the Santa Mon-

ica Mountains National Recreation Area, that has been enjoyed for
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decades by anyone desiring to hike it, and should not be testricted to those

with the means to acqufue mega mansions.

DATED: September 6, 20L6

ny,fn,.{{*,,4-, & By, t,¡"
Eric F. Jr. Thomas R. Freeman

Attorneys for Petitioner and Intervenor Mountains
Recteation and Conservation Authority
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CERTIFICATE OF WORD COUNT

Cal. Rules of Court, Rule 8.504(dX1)

I certi$r that this Petition For Petition fot Review was ptoduced on

a computer using the Microsoft \X/ord 2010 wotd processing program. ,\c-

cotding to the \)7ord Count feature of that program, this Petition contains ap-

proximately 6,261wotds, exclusive of tables, signature blocks, captions, and

this cenifìcate.

D,\TED: September 6, 2016

By' rltr
Thomas R. Fteeman

Âttorneys for Petitioner and Intetvenor
Mountains Recreation and Conservation
,\uthority
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Filed 7/27116

CERTIFIED FOR PUBLICATION

IN TFIE COURT OF APPEAL OF TFIE STATE OF CALIFORNIA

SECOND APPELLATE DISTRICT

DIVISION ONE

FRIENDS OF THE HASTAIN TRAIL
et al.,

8249841,8251814

Plaintiffs and Respondents,

(Los Angeles County
Super. Ct. No. 8C469573)

COLDWATER DEVELOPMENT LLC
et al.,

Defendants and Appellants;

MOUNTAINS RECREATION AND
C ONSERVATION AUTHORITY,

Intervener and Respondent.

APPEALS from a judgment and order of the Superior Court of Los Angeles

County, Yvette M. Palazuelos, Judge. Reversed with directions.

Lewis Brisbois Bisgaard & Smith, Roy G. 
'Weatherup, Sheldon H. Sloan,

Wesley G. Beverlin and Ra¡rmond R. Barrera for Defendants and Appellants'

Overton, Lyman & Prince and Stephen L. Jones for Plaintiffs and Respondents.

Blank Rome; Finestone & Richter; Law Offices of Eric F. Edmunds, Jr., and

Eric F. Edmunds, Jr., for Intervener and Respondent.
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Defendants Lydda Lud, LLC (Lydda Lud) and Coldwater Development LLC

(Coldwater) appeal from a judgment declaring a public trail easement was established by

public dedication through defendants' property for hiking, jogging, and dog-walking.

Defendants contend the trial court erred in finding a public dedication of such an

easement. 'We conclude no substantial evidence supports the court's finding that the

public acquired an easement through defendants' property by impliqd dedication as

provided for under Gion v. City of Santø Cruz (consolidated with Dietz v. King) (1970) 2

Ca1.3d 29 (Gion). We therefore reverse the judgment and the subsequent award of

attomey fees to plaintiffs.

FACTUAL AND PROCEDT]RAL STIN{MARY

A. The Peak Trail

In the early part of the last century, the Beverly Hills and Los Angeles fire

departments constructed and maintained fire roads in the cities' wilderness areas to

facilitate prevention and suppression of wildfires. In mountainous areas the fire roads

were originally situated atop ridgelines, but by 1940 new roads had been constructed at

lower elevations for ease of use and to mitigate erosion. The new ftre roads ran near to

and roughly parallel with the ridgelines, and the original roads were abandoned.

This litigation involves two parallel fre roads, an older one and its newer

replacement. The older road climbed to and ran along an approximately 4O0-foot-long

ridgeline running roughly north and south in a steep, nalrow, canyon-type area of

chaparral and oakwood in Los Angeles, approximately half a mile west of Coldwater

Canyon Drive and a mile east of Lake Drive. By 1940, this road had been abandoned in

favor of a new fire road that ran immediately to the west of the ridgeline and roughly

parallel to it, but at a lesser elevation. Some hikers continued to use the abandoned road,

and it came to be called the "Peak Trail" by some because it led to a high point in the

terrain that afforded a 360 degree view of Los Angeles. A permanent survey marker was

installed at the summit of the Peak Trail ín 1952, becoming a hiking destination. The

Peak Trail was situated wholly on private property.
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B. The Hastain/Coldwater Trail

By 1940,the older fire road had been replaced by the Hastain Fire Road, which

began at Coldwater Canyon Drive and ran south southwest for a time before meandering

generally west to Lake Drive, like a backwardslazy-L. The northeastern half of the

Hastain Fire Road ran through undeveloped private property, some of it owned by

defendants' predecessors, and the southwestern half ran through Franklin Canyon Park,

which is public property.

The Hastain Fire Road was used by hikers, bicyclists, equestrians and dog

walkers, some of whom called it the Hastain Trail and some the Coldwater Trail. These

users could access the road either from the northeast at Coldwater Canyon Drive or

southwest at Lake Drive.

Before 2004, a hiker on the Hastain Trail could transition to the roughly parallel

Peak Trail by climbing a moderately steep embankment. In 2004, grading reduced this

climb, making the Peak Trail more accessible.

C. Development Along the Trails

In the early 1990's, residential construction began where the Hastain Fire Road

started at Coldwater Canyon Drive and moved southward, roughly following the road.

By the time of trial, approximately l7 private residences existed in a gated community

along the road, and that portion of it taken over by the development was rededicated as

Beverly Ridge Terrace, a private road. This development also eliminated the Peak Trail

north of its summit, such that by the time of trial both the Hastain Fire Road and Peak

Trail were roughly half their original lengths, their northern halves having been either

rededicated or eliminated. Both now began independently at the southern border of the

Beverly Ridge community, proceeded in parallel roughly southwestward, and'Joined"

(via an embankment) after roughly 230 feet, after which the Hastain Fire Road continued

generally southwestward to Franklin Canyon Park and on to Lake Drive.

The next four lots running south from the Beverly Ridge community were

purchased by Coldwater in 2011, and the two south from those were purchased by Lydda

Lud in 2006. Franklin Canyon Park begins after the southernmost of these six lots, which
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remain undeveloped except for the previously mentioned 2004 grading. The Hastain Fire

Road runs through these lots and through Franklin Canyon Park to Lake Drive, with a

momentary emergence from the park into a noncontiguous lot owned by Lydda Lud.

Mohamed Hadid, the managing member of both Coldwater and Lydda Lud, planned to

build large homes on the parcels, believing this development too would result in

relocation and rededication of a portion of the Hastain Fire Road. Hadid obtained the

required permits and, in 201I, recommenced grading.

D. Litigation

Plaintiff Ellen Scott, who often used the Hastain Trail, observed the2011 grading

activity on defendants' property and organized six or seven fellow users into an

association called the "Friends of the Hastain Trail," the purpose of which was to prove

the trail had been dedicated to the public by operation of law as a result of its use by the

public for a prescriptive period of at least five continuous years prior to March lg72.r

Scott created a V/eb site and sent emails and distributed fliers seeking "legacy hikers,"

i.e., those who had hiked the trail prior to 1972.

In September 2011, Scott and the Friends of the Hastain Trail filed a complaint to

quiet title to a public recreational trail easement through defendants' property. They

alleged the Hastain Trail had been impliedly dedicated to the public as a result of 50

years of public use, including fîve years of open and continuous use imrrrediately prior to

March 1972. Plaintiffs sought injunctive relief preventing defendants from blocking or

eliminating the trail.

In April 20l2,the Mountains Recreation and Conservation Authority (the

MRCA), a partnership between the Santa Monica Mountains Conservancy and two park

districts, joined the litigation by filing a complaint in intervention. We will refer to Scott,

the Friends of the Hastain Trail and the MRCA as "plaintiffs."

I' 
As will be discussed, post, the prescriptive period runs from March 1961 to

March 1972.
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Defendants answered the complaints and asserted affirmative defenses, including

laches, unclean hands, waiver, and the "Lack of a Basis for Injunctive Relief."

According to defendants, the Hastâin Trail was actually a fire road of the sort that is

routinely relocated or rededicated to accommodate land development. Defendants

disputed the existence of the Peak Trail entirely, and alleged the easement plaintiffs

sought would render their property "undevelopable" and "utterly useless."

A court trial took place over eight days, at the outset of which the trial judge,

counsel for both sides, Hadid, and two park rangers walked and drove the length of the

trail from Franklin Canyon Park to the survey marker at the summit of the Peak Trail.

1. Plaintiffs'Evidence

a. The Trails

Flaintiffs showed the area surrounding the Hastain and Peak Trails is unimproved

and scenic, and has long been used by hikers and others. At trial, Brian Bradshaw,

plaintiffs' expert on aerial photography, testified aerial photos taken from 1960 to 1.971

showed the trails to be well established. Bradshaw testified, "the main trail is the Hastain

Trail which has also been referred to as a fire road." Paul Edelman, who worked for

MRCA, testified MRCA patrolled and maintained the resources inside Franklin Canyon

Park, which he described as "world-class." He characterized the Hastain Trail as one of

the park's main trails. Although the summit (with its survey marker) was on private land

(and not on the park map), Edelman believed it was a key resource because it allowed for

a longer hike to a higher elevation with a good view. MRCA's rangers patrolled the

trails, and MRCA felt obligated to protect the summit, which hikers had long visited.

Edelman had been on all parts of the trails at various times, including in the fall of 1972,

and remembered yellow posts at the Hastain Trail trailhead connected by a chain or cable

to keep cars out. He thought the barrier had been installed by the fire department and

indicated the trail was a public fire road. In 2011, he became aware that Hadid had

fenced off the trail,
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b. Hastain Trail Legacy Hikers

Plaintiffs identified the prescriptive time frame as March 1967 to March 1972,

during which the Hastain Trail was used by seven legacy hikers who testified at trial:

James Goller, Larcy Harrow, Joan Carl, Frederic Harris, Carole Hemingway, Cynthia

Foran, and Richard Saul.2

Goller testifîed he hiked the Hastain Trail on Sundays approximately 40 times per

year from 1967 (and prior), when he was 10 years old, to 1972 (and beyond), at first with

his father, then six times with his l2-member cub scout den, and later, as a teenager, with

friends.

Harrow hiked the trail from approximately 1963 to recently. During the

prescriptive period, he hiked the trail approximately every other weekend in 1967 and

1968, and from 1970 to 1912, sometimes with friends and sometimes by himself.

CarI, a sculptor, testified she hiked the trail with her dog in the momings or late

afternoons from October to April beginning in 1968. She would start from Coldwater

Canyon Drive and hike southward, usually turning around after passing the peak, using

the trail "[s]ometimes twice a week, sometimes twice a month. Sometimes maybe not at

all." She eschewed hiking from May to September to avoid heat and rattlesnakes. Carl

believed the trail was public property because it was "totally open," with a garbage can

for dog waste. Until shortly before trial she thought it was called the "Coldwater Trail."

Harris and Hemingway hiked the trail together four or five times a week in the late

afternoon or early evening during the summers of 1970 and 1971, plus an occasional

Thanksgiving or Christmas holiday during those y"urr.' Harris would park his car at the

trailhead on Lake Drive (west of defendants' property) and hike a circuit of the trail in

2- An eighth legacy hiker, Keith Lehrer, testified he used the Hastain Trail with his
friend and the friend's father about 15 times in 1965, which the trial court found to be

before the relevant time period. He sometimes went to the peak. He always saw four to
six other people on the trail.

3- 
Harris and Hemingway also hiked the trail in the summer of 1972, which is after

the relevant time period.

6



two different directions. He testified the Hastain Trail "dumped out" on Coldwater

Canyon Drive (north and east of defendants' property). An average hike lasted from one

to two hours.

Foran hiked the trail six or seven times in 1971, when she was 11 years old, half

the time with an older brother and the other half with some friends.

Saul hiked the trail once in 1971, alone.

The legacy hikers saw others on the Hastain Trail. Goller testified he saw 8 to 20

people over the course of each of his hikes. Harrow saw between2 and 12 people on the

trail every time he was on it. Carl occasionally saw others in one's and two's, sometimes

in groups of 2to 4, including equestrians and dog walkers. Harris and Heming'way

always saw 6 to 12 cars parked at the trailhead on Lake Drive, and between6 and20

people on the trail during their hikes. Foran would see 1 or 2 other hikers during each of

her 7 hikes. Saul saw no one else during his one time on the trail.

Plaintiffs estimated the trail took about two hours to hike. Assuming a hiking day

is six hours long (because most people don't hike in the midday sun), plaintiffs calculated

that approximately 12 people used the trail per day, which amounted to approximately

4,000 per year.

c. Peak Trail Legacy Hikers

Only Goller, Harris, Hemingway and Foran testified they used the Peak Trail

during the relevant time period. Goller used it approximately forty Sundays a year from

1967 to 1972 (and before and after that time), Harris and Hemingway used the trail once

or twice a week in the summers of 1970 and I971, and Foran used it seven times :-r:.1971.

Goller testified the Peak Trail was "really steep," "very narrow," o'arduous," and a

"challenge." Harris testified the trail was "pretty treacherous," and Hemingway said it

was "steep, had "clifß on both sides," and Harris had to "push" her to climb it. Foran

testified the Peak Trail could not be reached on a minibike because the embankment

between it and the Hastain Trail was too steep.

No one testified to seeing anyone else specifically on the Peak Trail. Harris

testifîed he saw people "all over the trail," which could mean both the Hastain and Peak
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Trails, but the context indicates he meant the "trail" from Lake Drive to Coldwater

Canyon, which is the Hastain Trail. He testified about the Peak Trail separately, and

never said he saw anyone on it.

Only Harris testified to using either of the trails on any weekday, always

accompanied by Hemingway.

d. Extrapolated Usage

Because the legacy hikers testified they almost always saw others on the Hastain

Trail, from two to possibly a dozen or more each time, the trial court inferred many more

must also have used both the Hastain and Peak Trails. 'oThe average was about three to

four other hikers," the court found, which "[w]hen extrapolated over the hours of the day

and days of the year [amounted] to thousands of hikers over the relevant period."

2. Defendants'Evidence

For the defense, Robert Pope, an expert on aerial photography, testified he had

examined three-dimensional photographs depicting the Hastain Fire Road and its

surroundingareabeginning in the mid-1920's, but found no definitive evidence the Peak

Trail ever existed. He did not dispute, however, that a variety of people could have hiked

to the peak between 1967 and 1912. Frank Haselton, a viewshed analysis expert, testified

the Hastain Trail was visible from some public vantage points but not from others. Ken

Shank, a surveying and grading expert who had prepared defendants' building plans,

testifîed homes could not be constructed on defendants' lots if the requested public

easement was established, but it might be possible to reroute the Hastain Trail to make

room for the construction. He testified defendants' building plans called for relocation of

the Hastain Fire Road.

Hadid testified he had been a global real estate developer for 40 years. He first

visited the subject property in 2001 or 2002 and was aware that a fire road passed through

it but believed it could be relocated and rededicated. Before buying the property, Hadid

inspected the land and performed a title check to discover if any easement or right-of-way

existed, finding none. If there had been an easement or restriction he would nót have

purchased the properfy.
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3. Statement of Decision and Judgment

In October 2012, the trial court issued a tentative decision and judgment in favor

of plaintifß. Plaintiffs thereafter filed a proposed statement of decision, to which

defendants objected on the grounds, among others, that it failed to address: (1) "whether

the court made an equitable balancing of the hardship on the Property Owners that would

be imposed by granting the proposed implied easement on Defendants' propefi"; and (2)

"whether the court is required to or even attempted to fashion the proposed easement as

narrowly as possible to avoid prejudice to the [Defendants] with regards to the scope and

location of the proposed easement on Defendants' properfy relative to the Properfy

Owner's ability to develop his property as planned and to evaluate any hardship and/or

balancing hardships between the parties." In support of the objections, Shank, the

surveying and grading expert, proposed that an alternative easement be created, one that

allowed for residential development of the area while preserving the public's hiking

experience.

On April 17 ,2013, the court ovemrled most of defendants' objections and filed its

judgment and amended statement of decision.

The judgment created an easement designated as the Hastain Trail but which we

will call the "Judgment Trail" to distinguish it from the historical Hastain Trail. The

Judgment Trail is set out in three segments. The first, tracking the Peak Trail, begins at

the summit and proceeds southwestward for 233.72 feet, where it meets the Hastain Fire

Road, and thence atop the fire road for 620.86 feet to the border between Coldwater

Canyon's and Lydda Lud's parcels. The easement is described in metes and bounds, as

follows: "COMMENCING AT TFIE NORTHWEST CORNER OF ILOT 1; defendants'

northernmost parcell, TI{ENCE ALONG TFIE NORTHERLY LINE OF LOT 1, SOUTH

88O22'30 EAST, 674,66 FEET TO TFIE POINT OF BEGINNING, SAID POINT

BEING TI{E CENTERLINE OF A 5.OO FOOT WIDE TRAIL, KNOWN AS T}IE

HASTAIN TRAIL, THENCE ALONG TFIE IÌASTAIN TRAIL BEING 5.OO FEET

WIDE AND LYING 2.50 FEET ON EACH SIDE OF THE FOLLOWING DESCRIBED

CENTERLINE TF{E FOLLOWING COURSES:
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6c1sr sourH 0.4"53'25" WEST, 16.24 FEET TIIENCE;

ee2ND sourH 0.3o15'56" EAST, 19.22 FEET TFIENCE;

'c3RD sourH 1629'43- WEST, 71.72 FEET TTIENCE;

ce4rH sourH 20"21' 13" WEST, 7|.72FEET TFIENCE;

re5rH sourH 11"45'02- WEST, 54.82 FEET To A POINT, SAID POINT

IIEREINAFTER REFERRED TO AS POINT 'A'. SAID POINT BEING TI{E

TERMINATION OF T}IE 5.OO FOOT WIDE TRAIL AND TF{E BEGINNING OF THE

15.00 FOOT WIDE TRAIL;
..THENCE, CONTINUING ALONG HASTAIN TRAIL BEING 15.00 FEET

WIDE AND LYING 7.50 FEET ON EACH SIDE OF TFIE FOLLOWING DESCRIBED

CENTERLINE TFIE FOLLOWING COURSES :

<c6rH sourH 1.5"46'35- rvEST, 138.25 FEET TFIENCE;

UJTH SOUTH 3T"O7,1O,,EAST, 99.68 FEET TFIENCE;

ccgrH sourH 38o04'10" WEST ,98.16 FEET TFIENCE;

ccgrH sourH 46"45'46- WEST, 92.28 FEET TIIENCE;

cclgTH SOUTH 4g"Og,Og,, WEST, 15.98 FEET T}IENCE;

..11TH SOUTH 18O57,00,, WEST, 15.45 FEET TFIENCE;

,c12TH SOUTH 08"44,01,'EAST, 59.10 FEET TI{ENCE;

Cr13TH SOUTH 03"49'45- EAST, 95.96 FEET TFIENCE.,,

The second segment begins at the border between Franklin Park and Lydda Lud's

southernmost parcel and procee ds 7 40 .7 9 feet northeastward until it meets up with the

first segment. This segment is described in metes and bounds also, for example as

follows:
,.COMMENCING AT THE NORTHWEST CORNER OF ILYDDA LUD'S LOT

61, TIIENCE SOUTH 00o16'16" WEST, A DISTANCE OF 218.89 FEET TO TI{E

TRUE POINT OF BEGINNING;
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..TIIENCE . . . ALONG SAID FIASTAIN TRAIL BEING 15.00 FEET WIDE

AND LYING 7.50 FEET ON EACH SIDE OF TIfr FOLLOW]NG DESCRIBED

CENTERLINE THE FOLLOW]NG COURSES:

ce 1Sr sourH 70o00'33" EAST, 13.62 FEET TIIENCE;

ce2ND NORTH 82"49'32- EAST, 40.82 FEET TFIENCE; i1U . . . t1l

.,1lrH NORTH 40o19'01" EAST, 62.00 FEET TO A POINT TI{AT IS DISTANT

SOUTH 79'5I'34" EAST, 383.30 FEET FROM TFIE NORTFIWEST CORNER OF

ILYDDA LUD',S LOT 5]."

The third segment of the easement describes, also in metes and bounds, a 158.68

inverted "LJ" where a portion of the Hastain Fire Road departs from Franklin Park into

Lydda Lud's property but quickly returns to the park.

The judgment is silent as to that portion of the Hastain Trail running north from

the junction with the Peak Trail to the Beverly Ridge community. The judgment is also

silent as to those portions of the Hastain and Peak Trails that were either rededicated in or

eliminated by the Beverly Ridge development.

In its statement of decision, the trial court found the Judgment Trail was "an old

fire road leading from Lake Drive up the hill until very near the peak. At that point, the

Trail veers east from the flrre road up to the peak." The "general public knew of and used

the trail for five continuous years prior to March 4,1972." The public's use was

"substantial," i.e., by more than a limited and definable number of persons. The court

fot¡rd "the public used the trail without objection and as if it were a public trail," and no

user was told he or she was on private property or warned not to hike the trail, and no

fences or signs impeded hiking. The public use was open and obvious, and the then

owners had either actual or constructive notice of it. Further, most of the hikers testified

they saw other hikers throughout the length of the trail, from two to a dozen or more, and

"a substantial number of the other hikers were hiking to the peak" during the relevant

period. The court found that photographs and testimony demonstrated the public used the

Hastain Fire Road to get to the Peak Trail, and used the Peak Trail to get to the summit.
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In 201 1, grading had slightly modified the junction of the two trails, but the court found

this modification too insubstantial to affect the easement. In sum, the court found

defendants' predecessors had impliedly dedicated an easement for "public recreational

uses of hiking, jogging, and dog-walking." The easement is 5 feet wide on the Peak Trail

portion and 15 feet wide on the Hastain Tráil portion.

The judgment provides that defendants "hold no legal or equitable right, title,

estate, lien or interest in and to the Trail" and have no obligation to maintain it, and

enjoins defendants from interfering with public recreational uses and reasonable

maintenance of the trail and orders them to remove from it all items they own or control.

Regarding defendants' objections, the court stated defendants' inability to develop

the property was "irrelevant. When Defendants acquired the property, they took subject

to whatever easements and encumbrances had been created by prior owners." In

response to the argument that the court should fashion the easement so as to avoid

prejudice to defendants' right to develop the property, the court stated that it "fashioned

nothing. The easement is as described in the surveys attached to the pleadings and

stipulated attrial." The court also refused to "'balance the equities' . . . because

Defendants' claim of hardship and balancing the equities is not an element of an implied

dedication at law for public recreational purposes." Moreover, the court stated, there was

no "hardship" to defendants because they "acquired their property interests decades after

the public had already fbecome] vested in its right to use the Trail." Finally, the court

stated that defendants "are simply not in an equitable position," because "the due

diligence [Hadid] performed on the property was inadequate and insufficient." Hadid,

the court explained, ignored evidence of the public's use of the trail, and the testimony of

his belief that all claims must be recorded was not credible.

4. Post-trial Motions

In motions for new trial and to vacate the judgment, defendants renewed their

arguments that the court should consider the hardship to them and "balance the equities in

determining the scope or location of the [easement]." Defendants' proposed an

"Alternative Trail Easement" that they represented provided "panoramic views that are
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far superior to the view available at the top of the 'Peak Trail' portion of the [easement

defined in the judgmentl which has an impaired view looking north due to a fence built

by the owner of the property to the north and his placement of tall trees along the fence

line." The Alternative Trail Easement would also connect to other trails managed by

MRCA, and be safer and longer than the "Judgment Trail." Hadid represented he would

grade the Alternative Trail Easement and add a viewing deck and other related

improvements for the benefit of the hiking public so as to make the Altemative Trail

Easement a better hiking experience than that afforded by the Judgment Trail. Hadid

stated he offered the plans so the court under its equitable powers could "consider and

balance the equities of an altemative location for placement of the public trail for hiking

pu{poses and for entry of a new judgment."

In their opposition to defendants' motion to vacate the judgment, plaintiffs argued

the court had previously addressed and rejected defendants' arguments. They did not,

however, dispute Hadid's presentation about the benefits of the proposed Alternative

Trail Easement.

In denying the motions for new trial and to vacate the judgment, the court rejected

defendants' arguments by referencing its statement of decision.

Defendants filed a timely appeal. The trial court thereafter granted Scott's and

Friends of the Hastain Trail's motion for attorney fees, awarding $330'696.60.

Defendants filed a timely appeal from the fee award as well. We consolidated the two

appeals. After oral argument, we requested further briefing on issues discussed in this

opinion, which both sides provided. Defendants submitted along with their letter brief

requests for judicial notice of a title report, a 1936 deed, certain portions of the 2013

California Fire Code, a document published by the Los Angeles Fire Department, a

publication issued by the United States Government, and portions of the Los Angeles

Municipal Code. Defendants' requests for judicial notice are denied because the

documents are either irrelevant, lack foundation, or attempt to introduce new evidence.
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DISCUSSION

Defendants argue: The trial court applied the wrong law; the judgment is

unsupported by substantial evidence; the Judgment Trail is not the same as was used by

the public during the prescriptive period; the trial court should have relocated the trail to

serve equity; and the judgment improperly granted the public a fee interest in the

easement.

I. The Trial Court Properly Applied Gíon.

Defendants argue the doctrine of implied dedication set forth in Gion applies only

to beachfront or shoreline property and roads, not to inland wilderness property or

recreational hiking trails. We disagree.

A "dedication" is an uncompensated transfer of an interest irl private property to

the public, and "may occur pursuant to statute or the common law." (Friends of the

Trails v. Blasius (2000) 78 Cal.App.4th 810, 820 (Blasizs).) "'Dedication has been

defîned as an appropriation of land for some public use, made by the fee owner, and

accepted by the public. By virrue of this offer which the fee owner has made, he is

precluded from reasserting an exclusive right over the land now used for public purposes.

American courts have freely applied this common law doctrine, not only to streets, parks,

squares, and commons, but to other places subject to public use. California has been no

exception to the general approach of wide application of the doctrine."' (Id. at p. 820.)

"Express dedication arises where the owner's intent to dedicate is manifested in

the overt acts of the owner, e.g., by execution of a deed. An implied dedication arises

when the evidence supports an attribution of intent to dedicate without the presence of

such acts," such as "when the public use is adverse and exceeds the period for

prescription." (Blasius, supra,78 Cal.App .4th xp. 821; see Union Transp. Co. v.

Sacramento County (1954) 42 Ca1.2d235,243, abrogated in part on other grounds by Sts.

& Hy. Code, $$ 941, 1806 [intent on the part of the owner to dedicate land to the public

may be shown expressly or by implication].) An owner's offer to dedicate can thus be

infened from factual circumstances in the same general manner as prescriptive rights are

established, i.e., circumstances that show "the public has used the land 'for a period of
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more than five years with full knowledge of the owner, without asking or receiving

permission to do so and without objection being made by anyone.' [Citation.] . . . [T]he

question is whether the public has engaged in 'long-continued adverse use' of the land

suffîcient to raise the 'conclusive and undisputable presumption of knowledge and

acquiescence, while at the same time it negatives the idea of a mere license. "' (Gion,

supra,2 Cal.3d at p. 38.)

"What must be shown is that persons used the properfy believing the public had a

right to such use." (Gion, supro,2 Cal.3d at p. 39.) A litigant claiming implied

dedication must establish "that persons have used the land as they would have used

public land," in the case of a beach or shoreline, "as if it were a public recreation area,"

and if "a road is involved, the litigants must show that it was used as if it were a public

road." (Ibid.; Bess v. County of Humboldt (1992) 3 Cal.App.4th 1544, 1550, 1551.) The

evidence must also demonstrate that "various groups of persons," not a "limited and

definable number of persons," have used the land "'when they wished to do so without

asking permission and without protest from the land owners."' (Gíon, supra) at p. 39.)

The "'issue is ordinarily one of fact, giving consideration to all the circumstances and the

inferences that may be drawn therefrom. The use may be such that the trier of fact is

justified in inferring an adverse claim and user and imputing constructive knowledge

thereof to the owner. "' (Id.at pp. 40-41, quoting O'Banion v. Borba (1948) 32 Cal.2d

145,148-149.) Each inquiry depends on "'the facts and circumstances attending the

use."' (County of Los Angeles v. Berk (1980) 26 Cal.3d20ï,214 (Berk), citation omitted;

Mulch v. Nagle (1921) 51 Cal.App . 559,567 f"Whether a particular strip of land has been

dedicated or abandoned to the public for highway pulposes depends upon the

circumstances of each case"].)

An owner may avoid dedication by aff,rrmatively proving the public was granted a

license to use the property. (Gion, supra,2 Cal3d atp. 41.) Even if the present fee

owners make it clear that they do not approve of the public use of the property,

"fp]revious owners . . . by ignoring the wide-spread public use of the land for more than

five years [may] have impliedly dedicated the property to the public." Qd.atp. 44.) For

15



example, in Gion, our Supreme Court concluded that an implied dedication of private

land (three parcels of land on a shoreline, and a beach and the road leading to it) for

public use occurred when the public had made use of the land for more than five years

without objection by the owners. (Ibid.)

The Gion decision resulted in "soaring sales of chain link fences," a "spate" of

critical legal commentary, and the Legislature's enactment of Civil Code section 1009.

(County of Orange v. Chandler-Sherman Corp. (1976) 54 Cal.App.3d 561, 564; 12

V/itkin, Summary of Cal. Law (1Oth ed. 2005) Real Properfy, $ 249,p.303.) The statute,

enacted on March 4,I972,provides that "no use of [private real property] by the public

after the effective date of this section shall ever ripen to confer upon the public . . . a

vested right to continue to make such use permanently" without an express dedication by

the owner. (Civ. Code, $ 1009, subd. (b); see Blasius, supra,78 Cal.App.4thatp.823.)

Civil Code section 1009 abrogated the Gion decision, but only prospectively, affecting no

rights that had vested prior to its enactment. (Blasîus, atp.823.)

Defendants argue Gion does not apply here because their property consists of

inland wildlands, not beachfront or shoreline property or a road. In Gion, however, the

court explained no different rules exist for roadways or other areas, noting that prior

cases had found implied dedication in parkland, beaches and athletic fields. (Id. atpp.

4t-42.)

Defendants argue we should follow Richmond Romblers Motorcycle Club v.

Western Title Guaranty Co. (1975) 47 Cal.App.3d747, in which the majorþ stated in

dicta that the rules and rationale of Gion apply only to roads, beaches, and shoreline

areas,notremotewildemess areas. (1d.atpp.754,758-159.) Butthe Supreme Court

later disavowed such a limitation in Berk reiterating Gion's holding that the doctrine of

implied public dedication is not limited to any specific kind of real property. (Berk,

supra,26 Cal.3d at pp. 214-215; see Burch v. Gombos (2000) 82 Cal.App.4th352,355,

356-358 [upholding a finding of implied public dedication of a one-lane dirt road in the

Santa Cruz Mountains]; Blasius, supra,78 Cal.App.4th at pp.822,824 ["there is no

difference between dedication of shoreline property and other property"; "Well within the
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ancient reach of the common law of dedication is the establishment of a public

footway"]; County of Orange v. Chandler-sherman Corp., supra,54 Cal.App.3d at p.

564 [Gion applies to noncoastal property "such as roads, passageways and paths"].)

We conclude the trial court correctly applied Gionto plaintiffs' implied dedication

claim. Although it "may require more circumstances to establish" dedication in the case

of uncultivated and unenclosed land, "the test is ultimately the same." (O'Banion v.

Borba, supra,32 Cal.2dat p. 150; see (Jnion Transp. Co. v. Sacramento County, supra,

42 Cal.2d at pp. 240-241 ["'Whether the user was adverse is a question of fact to be

determined from all of the circumstances of a case"]; Hays v. Vanek (1989) 2I1

Cal.App.3d 271,282 ["Whether an owner has made an offer is a question of fact

requiring an examination of all the pertinent circumstances"].)

il. No Substantial Evidence Supports The Implied Dedication Of A Public Trail

Easement.

Having concluded the trial court applied the proper legal test, we must determine

whether substantial evidence supports the finding of an implied-inJaw dedication. In

doing so, we accept as true all evidence tending to establish the correctness of the trial

court's findings, take into account all reasonable inferences that could lead to the same

conclusion, and resolve every substantial conflict in the evidence in favor of the findings.

(Ermoian v. Desert Hospital (2001) I52 CalrApp{th 47 5, 501.)

There is little if any evidence in the record about who owned the subject property

during the prescriptive period or whether the owners actually knew hikers were using

their land. The issue is therefore whether, under all the circumstances, public use of the

subject property between 1967 and 1972 sufficed to put defendants' predecessors on

constructive notice that their properfy was in danger of public dedication. Plaintiffs must

show the public "used the land as they would have used public land," and in the case of a

road, "as if it were a public road." (Gion, supra,2 Cal3d atp.39.)
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A. Use of a Fire Road Easement does not Constitute Use of, or Grant

Prescriptive Rights to, the Servient Tenement

Use sufficient for implied public dedication must "clearly indicate to the owner

that his property is in danger of being dedicated." (County of Orange v. Chondler-

Sherman Corporation, supra,54 Cal.App.3d at p. 565.) No public use of the Hastain

Fire Road could have put defendants' predecessors on actual or constructive notice that

their property was in danger of public dedication because the fire road was not their

property, it was a public.easement ontheir property, and once granted, the scope of a

public easement cannot be materially changed without notice. (Civ. Code, $ 806 ["The

extent of a servitude is determined by the terms of the grant, or the nature of the

enjoyment by which it was acquired"].)

The Public Resources Code instructs the State Board of Forestry and Fire

Protection to adopt regulations implementing minimum fire safety standards applicable to

lands for which the state bears responsibility, including regulations pertaining to fire

roads. (Pub. Resources Code, $$ 4002, 4290.) The purpose of a fire road is to "provide

for safe access for emergency wildland flue equipment and civilian evacuation

concurrently, and . . . provide unobstructed traff,rc circulation during a wildfìre

emergency." (Cal. Code Regs., tit.14, $ 1273.00.) The Los Angeles Municipal Code

(LAMC) authorizes the Los Angeles Fire Chief to enforce fire regulations adopted by the

state. (LAMC, $ 57.103.1.4.) For example, LAMC section 57.4908.3 authorizes the fire

chief "to construct flrre roads and firebreaks in or upon any undeveloped lands in any

mountain or hitl area, whether or not such lands are public or private, with the consent of

the owner thereof, and to maintain the same on a permanent basis when the Chief

determines that such flre roads and firebreak are necessary for the protection of life and

property against fîre or panic." Where such fire roads exist, they are "granted to the City

without cost as easements from a public street or alley to the required terminal point."

(LAMC, $ 57.503.1.6, italics added.) The fire department has the right to pass over fire

roads by easement, license, city ownership, "or otherwise." (LAMC, $ 57.4908.3.1.)

The right of an agency to use a fire road is a "resorved easement." (Walsh v. Macaire
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(1951) 102 Cal.App.2d 435,436.) A fire road may also become a public easement by the

implied dedication process. (See, e.g., Brumbaugh v. County of Imperial (1982) I34

Cal.App.3d 556,563.)

A wilderness fire road is thus a conditional, temporary public easement, existing

only for so long as and to the extent needed to help protect against fire. (See Jones v.

Deeter (1984) 152 CaI.App.3d798,802 ["4 dedication is legally equivalent to the

granting of an easement"; Walsh v. Macaire, suprq, 102 Cal.App.2d atp. a36.) When

land burdened by a fre road easement is developed, the road is replaced with an

approved fire apparatus access road extending to within 150 feet of all portions of the

exterior walls of the first story of every building. (See LAMC $ 57.503, adopting the

Intl. Fire Code, $ 503.1.1; see also Cal. Fire Code, tit.24, $ 503.1.1.) These access roads

are commonly public and private streets.

An easement is an interest in the land of another that entitles the owner of the

easement to limited use or enjoyment of the servient tenement. (City of Long Beach v.

Daugherty (1977) 75 Cal.App .3d 972,977 .) The circumstances existing at the time of

and giving rise to the conveyance determine the nature and extent of the easement. (Civ.

Code, $ S06; Southern Pacific Co. v. San Froncisco (1964) 62 Cal.2d 50,54; Burch v.

Gombos, supra,82 Cal.App.4thatp.362.) The use may change or increase, but only so

long as the change does not materially increase the burden on the servient tenement. (Rye

v. Tahoe Truckee Sierra Disposal Co., Inc. (2013) 222 Cal.App.4th 84, 92.) Any

permissible change would be limited o'to such uses as the facts and circumstances show

were within the reasonable contemplation of the parties at the time of the conveyance."

(Fristoe v. Drapeau (1950) 35 Cal.2d 5, 10; see Camp Meeker Water System, Inc. v.

Public Utilities Com. (1990) 51 Ca1.3d 845, 866-867.)

Here, it was undisputed the Hastain Trail ran atop the Hastain Fire Road. Maps

from the 1920's to the present showed and labeled the fire road, lawyers from both sides

described it as a fire road during the site visit, experts from both sides stated the trail ran

atop the fîre road, several hikers identified it as a "road," and the judgment itself refers to

it as a fire road and states the "Fire Road is that portion of the survey, attached as

I9



Exhibits A and B, of the Trail which is 15 feet wide," which includes all of the Hastain

Trail.

At the time the Hastain Fire Road was created the property owners and public

could reasonably contemplate it would be used by hikers and, as such would not

materially increase the burden on the servient tenement. "Road easements can be used

for all reasonable purposes." (6 Miller & Starr, Cal. Real Estate (4th ed. 2015) $ 15:59,

p. l5-2I2.) But the parties could not reasonably contemplate the hikers' use would

become permanent, because transforming a temporary, mutable easement into one that is

permanent and immovable would substantially increase the burden on the servient

tenement by restricting its future development. In "ascertaining whether a particular use

is permissible under an easement created by prescription, the needs which result from a

normal evolution in the use of the dominant tenement and the extent to which the

satisfaction of those needs increases the burden on the servient tenement must be

considered. The increase must be a normal development, reasonably foretold, and

consistent with the pattem formed by the adverse use by which the prescriptive easement

was create d:' Q4pplegate v. Ota (Ig83) 146 Cal.App .3d702,711.) Permissible use by

the public of an easement the public already owns would not foretell a drastically

expanded use, inconsistent with the pattern under which the easement was created, much

less that the servient tenement would itself be in danger of permanent, unconditional

public dedication, as occutred here.

The trial court implicitly recognized these principles, finding that "[w]hen

Defendants acquired the property, they took subject to whatever easements and

encumbrances had been created by prior owners. . . . "[T]he public easement must be

respected." But the court failed to recognize that the same was true as to the public itself,

which likewise took the fltre road subject to the preexisting easement.

"If a landowner's intent to dedicate property to public use is to be implied, that

purpose must clearly appear from the surrounding circumstances. [Citations.] The

rationale underlying the strict requirements which must be satisfied to establish a

dedication is to avoid potential detriment to persons who, through inattention to legal
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detail or motivated by decency permit others to use their land." (Hays v. Vanek, supro,

211 Cal.App.3d at pp. 281-282.) The "idea of a dedication to the public of a use of land

for a public road, must rest on the clear assent of the o\ilner, in some way, to such

dedication." (Harding&Loftinv.Jasper (1860) 14CaL642,649.) The"barefactthata

farmer opens a lane through his farm, and allows the public to use it for fifteen years,

does not authorize the inference of a dedication to the public. The intent to dedicate must

be obvious. . . . 'Persons who have, from mere kindness, suffered others to enjoy

privileges in their lands, have been eventually coerced into parting with them entirely,

without compensation, and to yield up.as rights what they had previously suffered or

allowed as favors, and the sirnple expression of an intention, has often been distorted into

a positive promise, and occasionally to those'who have no distinct interest in its

performance. Our title to our lands is too important to be lightly lost, upon slight

presumptions. Before the owner should be deprived of his property, his intention to part

with it should be clearly and unequivocally expressed."' (Id.at pp. 648-649, citation

omitted.)

The trial court erred in establishing a permanent and fixed public easement that

drastically expanded on the existing temporary and mutable public easement. The

judgment gave the public rights not only to use the fire road for so long as its existence

was necessary for fire protection, but also to burden the underiying fee estate in

perpetuity, as set forth in the metes and bounds description of the new easement. Those

rights were neither conditional nor temporary, as was the fire road easement itself, but

unlimited and permanent. But "'fn]othing can be clearer than that if the grant is made for

a specified, limited and defined purpose, the subject of the grant cannot be used for

another, and the grantor retains still such an interest therein as entitles him, in a court of

equity, to insist upon the execution of the trust as originally declared and accepted."'

(Marshall v. Standard Oil Co. (1936) 17 CaL.App.2d 19,27.) It is a "'universally

accepted rule of law that land which has been dedicated for a definite and specifìc

pu{pose must be used in conformity with the terms of the dedication, and not diverted to

any other pu{pose or use."' (Ibid.; Roberts v. Palos Verdes Estates (1949) 93 Cal.App.2d
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545,541 ["where a grant deed is for a specified, limited and definite pu{pose, the subject

ofthe grant cannot be used for another and different purpose"].)

Blasius, upon which plaintiffs chiefly rely and the facts of which are somewhat

analogous to those here, is not to the contrary. There, the public had for many years used

a canal road alongside the Rattlesnake Canal-which together (road and canal)

comprised an easement owned by the Nevada Irrigation District over property owned by

private landowners-for walking, jogging, riding bicycles or horses, and fishing, as well

as a means to get from one place to another. Based on this use, the trial court recognized

the landowners had impliedly dedicated to the public an easement consisting of "the

width of the Rattlesnake Canal plus its westerly berm, which is nine feet wide, more or

less." (Blasius, supra,78 Cal.App.4that p. 819.) The appellate court affirmed the

finding. In dicta the court also stated that"a long history of continued passage by a

diverse group of occasional hikers across a well defined privately owned trail segment

leading to a network of trails, say on a public wilderness area, might suffice" for implied

public dedication. (Id. atp. 825, fn.7.)

The instant facts are distinguishable from those both existing and hypothesized in

Blasius. There, the trial court identified a dedicated trail easement in relation to the

preexisting public easement it overlapped, the Rattlesnake Canal, not, as here, in a metes-

and-bounds legal description of the subservient tenement. As such, the overlapping

easement in Blasius was bound to the underlying easement, and if the latter were to

change course or disappear altogether, the former would follow. Here, as plaintiffs

admitted in their letter brief, the Judgment Trail is independent of and would survive

relocation or removal of the Hastain Fire Road. It may well be, as the Blasius court

stated in dictum, that continued passage by a diverse group of occasional hikers across a

well defined privately owned trail segment will suffice for public dedication of the trail

segment, but passage across a contingent and temporary road does not suffice for

permanent dedication of the privately owned subservient tenement.

Plaintiffs argue no evidence was adduced af trial that the fire department had an

actual easement, license, or any right at all to use the Hastain Fire Road.
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To the contrary, the only reasonable inference from maps admitted attrial,

multiple witness statements, plaintiffs' repeated admissions, and the judgment itself-all

indicating the Hastain Trail was indeed a fire road-was that the fire department at least

had a right to use it, if not an easement or license. In any event the point is irrelevant, as

we do not hold that a preexisting fire road-whether an easement or not-cannot be

publicly dedicated so long as the dedication is limited to thefire road. Buthere, the trial

court found the servient tenement, not the fire road, was dedicated to the public. As we

discussed, nothing about public use of a fire road as a hiking trail would put a reasonable

owner on notice that the servient tenement was in danger of dedication.

Plaintiffs have identified no authority from any jurisdiction holding that use of a

fire road (or anything similar) by a private party or the public may result in either a

prescriptive easement or public dedication burdening the servient tenement and outlasting

4

the road itself, and we have discovered none.

restrict use of a dedicated road running over his property, but none holds the owner

cannot remove the road altogether. In the case of a fire road, an owner can remove it

when it is no longer needed for fire protection. Under these circumstances, no reasonable

owner could anticipate that a flrre road running over his or her property might become a

permanent hiking trail.

4' 
Burch v. Gombos, upon which the dissent relies, is not dispositive. There,

property owners sued a logging company to enjoin use of a fire road running across their
property for transporting logs. (Burch v. Gombos, suprl,82 Cal.App .4th at p. 355.) The

trial court found the road had been impliedly dedicated to the public as a result of
longtime public recreational use, and further found the owners could not restrict the
logging company's use of what now amounted to a public road. (Id. at p. 363.) Although
the appellate court affirmed these findings, the property owners on appeal made "no real

argument" regarding the prior public dedication, but argued only that the evidence did not

support expansion of the dedication to logging purposes. (Id. atp.362, fn. 14.) The
court therefore had no occasion to discuss whether public recreational use of a fire road

suffices to convey notice to the owner that even the road is in danger of public
dedication, much less, as here, that the subservient tenement is. A case is no authority for
a proposition not discussed. (People v. Barragan (2004) 32 Cal4th236,243.)

Some of the cases hold an owner cannot
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The judgment here grants permanent rights to the servient tenement, land

burdened by a preexisting, conditional, temporary public easement, notwithstanding

temporal limitations on the easement itself. No such rights could have ripened by way of

public dedication no matter how extensive the public use of the Hastain Fire Road

because the owner could not have known more than the temporary road itself was at risk.

B. No Substantial Use of the Peak Trail

The same cannot be said of the Peak Trail, because the fire road beneath it had

been abandoned by the 1940's, and any public rights to it were therefore extinguished

long before the prescriptive period. (Civ. Code, $ 811(a) [a servitude is extinguished by

disuse].) But under even the most generous view of the evidence, public use of the Peak

Trail was miniscule.

Under Gion, a plaintiff asserting implied public dedication must present evidence

that "the public has engaged in 'long continued adverse use' that "negatives the idea of

mere license" or neighborly accommodation. (Gion, supra,2 CaI.3d at p. 38; Blasíus,

supra,78 Cal.App .4th at p. 825 [the question is "whether the use in issue should be

charactefized as prescriptive or attributed to neighborly accommodation"); Aptos

Seascape Corp. v. County of Santa Cruz (1982) 138 Cal.App.3d 484, 501.)s To counter

the idea of license a plaintiff must show open, substantial use of private property. (Gion,

5- 
The "idea of license" is the idea that owners of wildlands might permit

occasional hikers to enter their property \¡/ith no thought on either side that sparse,

harmless use will ripen into prescriptive rights or public dedication. (See Boyden v.

Achenbach (1S7S) 79 N.C. 539,54I [footpaths "are understood to be used by leave, and

they are closed when the owners of the lands desire to put them under cultivation or to

enclose them"]; Behrens v. Richards (1905) 2 Ch. (Eng.) 614 ["In permitting persons to

stray along the cliff edge or wander down the cliff face or stroll along the foreshore the

owner of the land was permitting that which was no injury to him, and whose refusal

would have been a churlish and unreasonable act on his part. From such user nothing . . .

is to be inferred"l; Schwinge v. Dowell (1862) 175 Eng.Rep. 1314 [permission to travel at

wilt in an ancient forest does not show a right to the footþath]; United Kingdom
Countryside Code ["Leave gates and property as you find them and follow paths unless

wider access is available"].) This is not a presumption, but a burden of proof. (See Berk,

supro,26 Cal.3d af p. 215 fcases are "to be decided not from the standpoint of
presumptions but from that of 'the sufficiency of the evidence"'].)
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at p. 39.) In Gion, which found a public dedication, members of the public had for

decades "made continuous and unintemrpted use" of beachfront property "in substantial

numbers," with full knowledge of the owners, for fishing, swimming, picnicking, and

viewing the ocean. (Id. at pp. 34 , 35 , 36.)

Here, the trial court's fînding that "[s]everal of the legacy hikers hiked the Trail

during each of the years from 1962 to 1972" is unsupported in the record. The only

legacy hiker to have used either the Hastain or Peak Trail every pertinent year-1967 to

1972-,was Goller, who used the trails only on Sundays, beginning when he was 10 years

old and continuing until he was approximately 15. Further, the trial court's findings that

"[m]ost of the legacy hikers regularly hiked from the bottom of the Trail at Lake Drive all

the way to the peak," that "the peak, with its survey marker, is the logical and obvious

destination for any hiker on the Trail," and that "a substantial number of the other hikers

were hiking to the peak too" are all unsupported. Of the seven legacy hikers who used

the trails in the relevant time period, only four testified they ever hiked to the peak, and

only one, Goller, testifîed he did so regularly (on Sundays). Harris and Hemingway, who

hiked the Hastain Traii four to five times a week in the summers of 1970 and 1971, hiked

to the peak only once or twice a week in those two summers. Foran went to the peak a

total of six or seven times in 1911. The trial court's finding that "most of the hikers" saw

other hikers "throughout the length of the trail" is also unsupported. None of the legacy

hikers testified he or she ever saw anyone else on the Peak Trail. Five of the six legacy

hikers who saw others testified only that they saw them on "the trail," which in context

meant the Hastain Trail, not the Peak Trail. Only Harris testified he saw people "all over

the trail," which could be taken to mean also on the Peak Trail, but in context he was

speaking of the trail from Lake Boulevard to Coldwater Canyon, which is the Hastain

Trail. Harris testified about the Peak Trail separately, and did not say he ever saw anyone

else on it.
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Thus in1967,1968,1969 and 1972, and most of 1970 and 1971, the only legacy

hiker on the Peak Trail was Goller, who hiked only on Sundays. The trial court could not

fairly infer solely from his example that others used the Peak Trail any other day.6

Even were we to assume Goller, Harris, Hemingway and Foran saw others on the

Peak Trail, their own use was so sparse-Sundays for Goller, one or two days a week

during two summers for Harris and Hemingway, and six or seven trips in I97l for

Foran-that their experience does not reasonably imply a substantial number of other

hikers used the trail at other times or on other days. Therefore, no reasonable owner

could have been put on notice that the Peak Trail was in danger of public dedication. The

court found additional evidence of substantial use of the Peak Trail from the fact it had

not become overgrown, which it would if unused. But no evidence suggested how much

or what kind of use was necessary to prevent the trail from becoming overgrown. For all

we know, the Sunday use by Goller and his friends would have sufficed. The issue is not

whether the trail was used enough to retain its character as a trail, but whether the use

was substantial enough to indicate to the owner that his property was in danger of being

dedicated.

III. Defendants' Other Arguments

In light of our conclusion that the Judgment Trail was improperly dedicated, we

need not address defendants' arguments concerning the scope of the trail, the equities

involved in relocating it, or the extent of the interest dedicated.

6
For a statistical inference from a sample (the legacy hikers) to a population (a

substantial number of hikers) to be justified, the "sample must be sufficiently large to
provide reliable information about the larger group. 'How many cases need to be

sampled? This depends in large part on the variability of the population. The more
diverse the population, the larger the sample must be in order to reflect the population
accurately."' (Dtffanv. U.S. Bank National Assn. (2014) 59 Cal.4th 1, 42.) "Sampling is
a methodology based on inferential statistics and probability theory. 'The essence of the
science of inferential statistics is that one may confidently draw inferences about the
whole from a representative sample of the whole.' [Citation.] Whether such inferences
are supportable, however, depends on how representative the sample is. '[I]nferences
from the part to the whole are justifiedlonlyl when the sample is representative."' Qd. at

p. 38.) Here, Goller is a sample of one.
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ry. Attorneys'X'ees

Defendants appealed from the order awarding attomeys fees to Scott and the

Friends of the Hastain Trail. Because the judgment is reversed, the award of fees is also

reversed. (Samples v. Brown (2007) 146 Ca1.App.4th787,9lL)

DISPOSITION

The judgment and attorney fee award are reversed. The trial court is ordered to

enter a new judgment in favor of defendants consistent with this opinion. Costs on

appeal are awarded to defendants and appellants.

CERTIFIED FOR PUBLICATION.

CITANEY, J

I CONCUR:

ROTHSCHILD, P. J
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ROTHSCHILD, P. J., Concurring

I would make one further point. Although the defendants may have raised

equitable arguments and proposed their Alterative Trail Easement too late in the

proceedings below, the court was mistaken when it expressed its belief that it did not

have the power to consider equitable arguments in deciding where to locate the easement.

Because the causes of action and relief plaintifß prayed for were equitable, the court had

the power to consider an equitable resolution-the defendants' proposed Alternative Trail

Easement.

In determining whether an action is legal or equitable, we look at the substance

of the complaint; "i.e., to the nature of the right involved and the remedy sought."

(3 Witkin, Cal. Procedure (5th ed. 2008) Actions, $ 123, p.202.) Here, plaintiffs alleged

causes of action for quiet title and requested injunctive relief. In particular, they sought

a judicial determination that defendants' predecessors had impliedly dedicated atrail

for public recreational use, "as well as a determination of the location and dimensions

of the public easement." They also sought injunctive relief to prevent defendants from

interfering with the public's use of the trail. Plaintiffs did not seek damages.

The claims and remedies are entirely equitable in nature. (See Aguayo v. Amaro

(2013) 213 Cal.App.4th 1102,1109 fquiet title is ordinarily equitable]; Sherwoodv.

Ahart (1917) 35 Cal.App . 84,87 [claim for an implied-in-law dedication of land for

public use as a road was "not an action at law but one in equity"]; Mesa Shopping

Center-East, LLC v. O. Hill (2014) 232 Cal.App.4th 890, 901 [injunctive relief is an

equitable remedy, not a cause of action].) Therefore, these claims are govemed by

equitable principles, and the court had the power to consider defendants' proposed

Alternative Trail Easement.

In addition to considering the equities between the parties, a court may also

consider the public policy favoring the productive use of land. (See, e.g., Daywalt v.

l|/alker (1963) 217 Cal.App.2d 669, 672 freferring to the "sound public policy that lands

should not be rendered unfit for occupancy"].) Here, the property was zoned for housing,

and defendants had obtained permits to proceed with the project.



Where a fee owner can make a showing that an alternative route will result in

an equal or better hiking trail and at the same time allow productive use of the remaining

land, it makes no sense not to consider the claim. Precluding such consideration not only

deprives a fee owner of the most economically viable use of the land but also deprives

future, prospective homeowners of the opportunity to enjoy a home on that land.

An alternative trail, on the other hand, which meets the criteria I describe, would

accommodate the interests of both the current fee owner and future homeowners, as well

as the public's interest in a trail; a win-win situation.

Nothing in Gion v. City of Santa Cruz (1970) 2 Cal.3d 29, or its progeny precludes

a court's evaluation of equitable considerations in deciding issues concerning implied

dedication and the location of an implied easement. Indeed, in County of Los Angeles v.

Berk (1980) 26 Cal.3d20l,the defendant property owners asserted equitable

arguments-estoppel and laches-as defenses to the plaintifß' implied dedication claims,

Both the trial court and the Supreme Court considered these defenses on the merits.

(Id. at pp. 221-222.) Atthough the owners' arguments were rejected, the Supreme Court

did not hold or suggest that equitable defenses had no place in an implied dedication case

or that the trial court was powerless to consider an equitable resolution. Likewise,

nothing in the court's opinion in this case should be construed as precluding courts from

considering such an equitable resolution.

ROTHSCHILD, P. J
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CI{ANEY, J., Concurring

I concur with the opinion in order to express an individual view on two issues.

First, even if substantial use of a fire road could ripen into public dedication of the

servient tenement, no substantial evidence suppotts the trial court's finding that the

Hastain Fire Road experienced such use.

"[Wlhere an intent to dedicate is implied as a legal fiction from the nature of

public usage, the caselaw requires a high standard of usage, lest private property rights be

too easily diminished;' (Hanshaw v. Long Valley Road Assn. (2004) 116 Cal.App.4th

471,482.) "The use must be substantial, diverse, and sufficient, considering all the

circumstances, to,convey to the owner notice that the public is using the passage as if it

had a right so to do." (Friends of the Trails v. Blasius (2000) 78 Cal.App.4th 810,826,

fn.7.) Factors to consider include the nature of the property, its physical condition, the

owner's knowledge (actual or imputed) of public use of the property, and the frequency

and nature of the use. (See, e.g., Union Transp. Co. v. Sacramento County (1954) 42

Cal.2d 235, 241 f"general appearance, location and evident purpose of' property, the

nature of the public's use of it, and the o'wners' knowledge of the use are considered

when determining whether dedication occurred]. )

Here, the only legacy hiker to have used the Hastain Trail every pertinent year was

Goiler, beginning when he was 10 years old, who used the trails only on Sundays.

Harrow used the trail during only four of the five prescriptive years, having been away at

college in 1969. Carl used the trail only after October 1968, and never hiked during the

summer months. Harris and Hemingway hiked only six months, in the summers of 1970

and lgTL And Foran and Saul used the trail eight times befween them in i971. Thus for

21 months of the prescriptive period, from March 1967 to September 1968 and from

January to March 1972, only Goller and Harrow used the Hastain Trail, and only on

weekends. Carl began hiking the trail in October 1968, using it between zero and eight

days per month for seven months out of the year. In 1969, Harrow went off to college,

leaving Goller as the only hiker (and only on Sundays) from May to September 1969,

joined by Carl during the other seven months. In 1970, Harrow returned, and Harris and



Hemmingway began hiking in the summer, when Carl was absent. In I971, with the

addition of Foran and Saul, all seven legacy hikers used the trails.

I recognize the real issue is not how much the legacy hikers used the trail but how

much usage may fairly be inferred from their observations while using it. (E.g., Burch v.

Gombos (2000) 82 Cal.App .4th352,357 [three legacy users testified about other users].)

Here, Goller testified he observed 8 to 20 people over the course of each of his hikes, and

Harrow saw between2 and 12 people each day he was on the trail. Carl's experience was

similar, as she occasionally saw groups of 2 to 4 on the trail. And this roughly matches

the experiences of Harris and Hemingway, who saw between 6 and 20 people during

their hikes, and to a lesser extent Foran, who would see I or 2 others. (Saul saw no one

else.)

These observations support the trial court's f,rnding that the legacy hikers saw an

average of "about three to four other hikers" on the Hastain Trail'

When it extrapolated the legacy hikers' experience "over the hours of the day and

days of the yeaf' to conclude that "thousands"l of hikers used the Hastain Trail during

the prescriptive period, the court drew at least two reasonable inferences from the legacy

hikers' observations. First, the court reasonably infened use of the trail was basically

uniform over the hiking hours of any given day. Because the Legacy hikers testified to

using the trail for one or two hours per trip and to seeing other hikers each trip,2 it is

reasonable to infer that others used the trail at other times on those days. The alternative

hypothesis-that on every trip those encountered on the trail were the trail's only other

users that day-would be highly unlikely. In a similar vein, it was also reasonable, with

an exception we will discuss below, for the court to assume that usage was basically

uniform from one day to the next. Legaey hikers used the Hastain Trail approximately

1̂  
"Thousands" of hikers over the prescriptive period is not necessarily substantial.

Because the prescriptive period contained 7,827 days, "thousands" could mean as few as

one to two users per day. We assume the trial court used the term in its nonspecific
sense.

2
I discount Saul's experience as an outlier.
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one day out of three. That other users were encountered on each trip suggests even more

hikers were there on days no legacy hiker went. Again, the alternative hypothesis, that

visitors used the trail only on the days they were encountered by legacy hikers, is

unlikely.

But the court could not reasonably infer from the legacy hikers' observations that

the Hastain Trail saw substantial weekday use throughout the year, because for 54 out of

60 prescriptive months there is no evidence any legacy hiker used the trail on any

weekday. Goller and Harrow used it only on weekends, and neither Carl, Foran nor Saul

specifîed which days they hiked. Even taking into account the experience of Harris and

Hemingway, the summer, weekday hikers, there would still be no reason to infer several

individuals used the trail on any non-summer weekday. The alternative hypothesis, that

the trail was not much used during weekdays in the nonsummer months, is reasonable,

because days are shorter and people havejobs and school.

True, plaintiffs were not required to prove the public used the Hastain Trail every

day, as the standard is only that the use be substantial. The "'thing of significance is that

whoever wanted to use [the land] did so . . . when they wished to do so without asking

permission and without protest from the land owners."' (Gion v. Cíty of Santa Cruz

(1970) 2 Cal.3d29, 40, quoting Seaway Co. v. Attorney General (Tex.Civ.App. 1964)

375 S.W.2 d 923,936.) But the use here does not qualifu as substantial. It necessarily

follows from the legacy hikers' experience of encountering "three to four" others on the

trail that a reasonable owner on the trail would have a similar experience, and would be

put on notice that the property was used only by a handful of persons on weekends, and

perhaps also on summer weekdays. This use can be described only as casual, exactly the

sort an owner would permit because it does no harm and to refuse would be churlish and

unreasonable. Such limited use would not put the owner on notice that the land was in

danger of public dedication. Plaintiffs therefore made no showing that contradicted the

idea of license, and therefore failed to satisfy Gion.
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I would also hold that as a matter of law use of the Peak Trail by minors neither

demonstrated a reasonable belief by the public that it had a right to use the property nor

put defendants on notice the property was subject to public dedication.

Public dedication requires that "the public demonstrate through its actions that its

members believed that they had a right to use the property." (County of Los Angeles v.

Berk (1980) 26 Cal.3d 201 , 216.) The belief must be reasonable . (Ibid.) But minors

generally have a limited understanding of the rights attendant to ownership of real

property and restrictions on its use by non-owners, and are as like to believe they may

enter any property at will. They are born trespassers, and it would be unreasonable for an

adult to believe a minor's entering onto private property reflects even the minor's right to

do so, much less a public right. Therefore, use of private properly by children neither

demonstrates the public's reasonable belief that it has a right to use the property nor

affords notice to the owner that the property is subject to dedication to the public.

Here, the only users of the Peak Trail for four of the five prescriptive years,1967,

1968, 1969 and 1972, and the nonsummer months of 1970 and 1971, were Goller and his

companions. Most of the time these users were minors. Goller went with his father when

he was 10 years old and with his cub scout den-with an adult leader-when he was 11,

but when he was 12,13, 14, and perhaps 15, he visited the Peak Trail exclusively with his

friends, who presumably were minors like him. Foran, another user in 1971, was also a

minor. Neither testifìed to seeing anyone else specifically on the Peak Trail.

This use of the Peak Trail was insufficient to support a finding of public

dedication.

CIIANEY, J
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JOHNSON, J., Dissenting.

I respectfully dissent.

The majority opinion not only distorts but also changes the law of implied

dedication to reverse the trial court's judgment in favor of Friends of the Hastain Trail

and Mountains Recreation and Conservation Authority (MCRA) (collectively, Friends).

The opinion bases its conclusions on factual assumptions not supported by the record,

decides issues Coldwater Development LLC and Lydda Lud, LLC (collectively, Hadid)

did not raise at trial or on appeal, and gets our standard of review baclavard, all to reach a

result precluded by proper application of established law and unsupported by the trial

court's findings of fact. The result of the majority's revisionist approach to this case is

that much of the Hastain Trail, which has been used by the public for more than 50 years

and which I believe the trial court correctly found was impliedly dedicated to the public

at least 44 years ago, will now be lost forever to public use'

In Gion v. City of Santa Cruz (1970) 2 Cal.3d29 (Gion), the California Supreme

Court concluded that an implied dedication of private land (three parcels of land on a

shoreline, and a beach and the road leading to it) for public use occutred when the public

had made use of the land for more than five years without objection by the owners.

"[U]se by the public for the prescriptive period without asking or receiving permission

from the fee owner [and] no evidence that the respective fee owners attempted to prevent

or halt this use" meant "as a matter of law that a dedication to the public took place." (Id.

atp. aa) "'What must be shown is that persons used the property believing the public had

a right to such use. This public use may not be 'adverse' to the interests of the owner in

the sense that the word is used in adverse possession cases. If a trial court finds that the

public has used land without objection or interference for more than five years, it need

not make a separate finding of "'adversity"' to support a declaration of implied

dedication .- (Id. atp.39) "Litigants . . . seeking to show that land has been dedicated to

the public need only produce evidence that persons have used the land as they would

have used public land," in the case of a beach or shoreline, "aS if it were a public

recreation area," and if aroad, "as if it were a public road." (Ibid.) The evidence must



demonstrate that various groups of persons, "not a limited and definable number of

persons," have used the land "'when they wished to do so without asking permission and

without protest from the land owners."' (Id. at pp. 39-40.) "If the fee owner proves that

use of the land fluctuated seasonally, on the other hand, such a showing does not negate

evidence of adverse user." (Id. atp.40.)

"For a fee owner [during the five-year prescriptive period] to negate a finding of

intent to dedicate based on uninterrupted public use for more than five years . . . he must

either affirmatively prove that he has granted the public a license to use his property or

demonstrate that he has made a bona fide attempt to prevent public use. Whether an

o\ilner's efforts to halt public use are adequate in a particular case will tum on the means

the owner uses in relation to the character of the property and the extent of public use.

Although 'No Trespassing' signs may be sufficient when only an occasional hiker

traverses an isolated property, the same action cannot reasonably be expected to halt a

continuous influx of beach users to an attractive seashore properfy. . . . If the owner has

not attempted to halt public use in any significant way, however, it will be held as a

matter of law that he intended to dedicate the property or an easement therein to the

public, and evidence that the public used the property for the prescriptive period is

sufficient to establish dedication ." (Gion, supra, 2 Cal.3d at p. 4 1 .)

"Most of the case law involving dedication in this state has concerned roads and

Iand bordering roads. [Citations.] This emphasis on roadways arises from the ease with

which one can define a road, the frequent need for roadways through private property,

and perhaps also the relative frequency with which express dedications of roadways are

made." (Gion, supra,2 Cal.3d atp. 41.) Implied dedication rules apply with equal force,

however, to purposes other than a roadway, such as park land, athletic fields, and

beaches. (Ibid.) "This court has in the past been less receptive to arguments of implied

dedication when open beach lands were involved than it has [been] when well-defined

roadways are at issue," but increased urbanization, the intensification of land use, and the

public policy in favor of expanding public access to shoreline areas "leads us to the

2



conclusion that the courts of this state must be as receptive to a flrnding of implied

dedication of shoreline areas as they are to a finding of implied dedication of roadways."

(Id. atp.43.)

"The present fee owners of the lands in question have of course made it clear that

they do not approve of the public use of the property. Previous owners, however, by

ignoring the wide-spread public use of the land for more than five years have impliedly

dedicated the property to the public. Nothing can be done by the present owners to take

back that which was previously given away. In each case the trial court found the

elements necessary to implied dedication were present-use by the public for the

prescriptive period without asking or receiving permission from the fee owner. There is

no evidence that the respective fee owners attempted to prevent or halt this use. It

follows as a matter of law that a dedication to the public took place ." (Gion, supra,2

Cal.3d atp.44.)

After its partial abrogation by the enactment of Civil Code section i009, Gion,

supra,2 Cal.3d 29 continues to apply to implied dedication claims preceding March 4,

1972. (Friends of the Trails v. Blasius (2000) 78 Cal.App.4th 810, 822 (Blasius).)

The majority opinion purports to follow Gion, supra,2 Cal.3d29,but in reversing

the trial court's judgment in favor ofjudgment in favor of Friends the majority reinvents

the law of implied dedication.

I. No "fire road" easement prevents implied dedication.

The majority concludes that the lower portion of the Hastain Trail (Trail) runs

over a fire road (the intended meaning of that term is undefined in the record),l and

therefore that portion of the Trail cannot be subject to implied dedication to the public.

(Maj. opn. ante, atp.23.) But "[m]ost of the case law involving dedication in this state

has concerned roads and land bordering roads." (Gion, supra,2 Cal.3d at p. 41.) In

Burch v. Gombos (2000) 82 Cal.App .4th352, the trial court found implied dedication to

1 As I explain below, nothing in the record indicates when or if the road has been

under the auspices or control of any public agency.
a
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the public of a one-lane dirt fire road constructed in the 1930's under licenses between

the original landowners and the California Department of Forestry (which stopped

maintaining the fire road sometime in the early 1970's), based on three witnesses'

testimony of public recreational use of the fire road before 1972. (Id. at pp. 356, 358.)

The landowners at the time of trial appealed, arguing that the trial court erred in admitting

evidence of the public use of the fire road, and contending that the evidence did not

support dedication sufficient to permit the respondent's logging operations. (Id. at

p. 355.) The appellate court applied Gion, supra,2 Cal.3d 29, concluded "substantial

evidence supports the finding of an implied dedication," and remanded to the trial court

to determine whether logging operations were within the scope of the resulting public

easement over the fire road. (Burch, at pp. 355,361,362163.) An existing fre road-

even one that was under license with a public agency during the dedication period-is not

an obstacle to establishing implied dedication, and public recreational use of a fire road

may result in dedication to the public outlasting the fire road itself.

Further, the majority's factual statement gives the existence of a fire road

unjustified prominence and a certainty unsupported by any substantial evidence in the

record. Throughout the trial, witnesses (including the legacy hikers and experts on aerial

photography) described the Trail as running in large part on a fire road with no definition

of the term. Some witnesses used the terms flre road and Hastain Trail interchangeably.

Where the trail coincided with a fire road, the wider path meant better defined images of

that portion of the trail on aerial photographs. Additional testimony focused on a

narrower peak trail that ran from the lower portion of the trail to a medallion at the

summit. The trial court's statement of decision includes these factual findings: "The

Trail consists of an old fire road leading from Lake Drive up the hill until very near the

peak. At that point, the Trail veers east from the fire road up to the peak. The fire road is

to the west of the peak. To avoid confusion, the term 'Trail' shall refer to the entire trail

from Lake Drive to the peak. The term 'Fire Road' shall refer to that portion of the Trail

which is the old fire road. The Fire Road is that portion of the survey, affached as
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exhibits A and B, of the Trail which is 15 feet wide." (I will use the terms "Trail," "Fire

Road," and "Peak Trail" as did the trial court.) The Fire Road was constructed by 1940

to replace a fire road or fire break that went over the peaks of several hills and was

abandoned, becoming overgro\ /Tr where not used by hikers. The court found: "[T]he

pubtic use of the Trail was open and obvious. The existence of the Fire Road by itself

across the properties should have put any prudent o\ryner or purchaser on inquiry as to the

use of the Fire Road, and any reasonable inquiry or observation would have disclosed the

public use of the Trail." "Near the summit, the Peak Trail branches off east from the Fire

Road. Based on the aerial photographs and the testimony of the legacy hikers, it is clear

that the public hiked to the peak along the Peak Trail and therefore had to use the Fire

Road to get there." Hadid's 2004 gradng created a slight modification to the peak trail

which meant "hikers must now travel a little further up along the Fire Road" to access the

peak trail.

The majority makes unsupported appellate findings of fact regarding the Fire

Road. "Absent exceptional circumstances, no such findings should be made. fCitation.]

There are no exceptional circumstances in the instant case." (Tyrone v. Kelley (1913) 9

Cal.3d 1, 13.) The record does not contain any legal description of the Fire Road, any

recorded easement related to the Fire Road, or any testimony from a fire department or

from an expert on fîre roads. No evidence whatsoever establishes which fire department

øeated the Fire Road, or the status of the Fire Road during the five-year implied

dedication period from March1967 to March 1972. Hadid had the burden to present

evidence altrial of any preexisting easement on the Hastain Trail that would defend

against implied dedication, but he presented none. Hadid did not request factual findings

regarding the Fire Road or argue at trial or on appeal that the presence of the Fire Road

was dispositive of the status of the Trail. V/hen invited to submit supplemental briefing

on the issue, Hadid provided no evidence suitable for judicial notice regarding the Fire

Road. Just as there is no evidence that there was a fire road easement in place on the Fire
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Road during the dedication period, there is no evidence regarding if and when any such

easement was created or abandoned.

Despite this complete dearth of evidence, the majority inexplicably concludes that

there was a "public easement" on the Fire Road throughout the five-year implied

dedication period and therefore the legacy hikers' use of the Fire Road could not have put

the property owners on notice of possible dedication of the Trail to the public for

recreational use. This edict must be seen and highlighted for what it is-judicial fiat; it is

legally wrong and unsupported by facts in the record.

The majority cites Los Angeles Municipal Code (LAMC) sections providing that

the fire chief can create and maintain f,rre roads when necessary to protect life and

property, and such roads are "granted to the City without cost as easements from a public

street or alley to the required terminal point." (LAMC $ 57.503.1.6.) (Maj. opn. ante, at

pp. 18-19.) The majority can point to no evidence that the Fire Road was created

pursuant to the LAMC, or that the Fire Road continued to be such a fire road during the

dedication period. Even if such evidence existed, by the terms of the LAMC any

resulting easement would have been granted to the city, not to the general public, for the

purpose of allowing the city access to fight fires. The majority also errs in stating,

without factual or legal support, that a fire road easement granted to the city would allow

the underlying property owners to reasonably contemplate that the general public would

use the fire road for hiking and dog-walking. (Maj . opî. ante , at p. 20 .) As far as I can

tell, there is no basis for this conclusion other than the mere prestidigitation of a justice's

pen. There was no testimony to this effect. Consistent passage by hikers on a fire road

would serve as notice to a landowner that the road was being used as a hiking trail, and as

I explain more fully below, would be adverse to the private landowner for the purposes of

implied dedication. (See Burch v. Gombos, supro,82 Cal.App .4th at p. 355.)

Even if the record contained evidence that the city had been granted an easement

over the Fire Road that was in place during the five-year dedication period, the hikers'

use of the Fire Road was adverse to the owners of the private property underlying the Fire
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Road and continuous use would have given the owners notice that the Fire Road was

being used as a hiking trail3 "It is established law that one, while recognizing a superior

title or right in a governmental entity, ffiày nevertheless adversely possess land as against

others," including those holding the private fee interest underlying a govemment

easement. (Abar v. Rogers (1912) 23 Cal.App.3d 506, 513-514.) And as any easement

for fire control purposes would be the city's, not the general public's, the use the legacy

hikers and others made of the Trail could not and did not constitute increased use by the

holder (a public agency or public entity) of a fire road easement.

In Blasius, supra,78 Cal.App.4th 810, private landowners appealed from a

judgment concluding that under Gion, supra,2 CaL3d29 the public acquired by implied

dedication an easement on a road for "walking, jogging, riding bicycles and horses, and

fîshing in the Rattlesnake Canal," subordinate to an existing written easement of record in

favor of the Nevada Irrigation District, which maintained and operated the canal area for

irrigation purposes. The canal consisted of a ditch 16 feet wide and an adjacent berm.

Atop the berm was a nine-foot-wide road used and maintained by the inigation district

for canal access, maintenance, and repair. The landowners holding the underlying fee

interest blocked the canal road with a locked gate at each end of the section of the road on

their land, allowing access only to themselves and the irrigation district, and Friends of

the Trails filed a complaint against the landowners and the district to quiet title to a public

easement for recreational purposes. At trial, witnesses testified that "'various people,

young and old"' used the canal road from the 1940's to I97l for jogging, walking, riding

bicycles or horses, fishing, and walking to and from school and other places, all believing

(as did the hikers in this case) that it was a public right of way. (Blasius, at pp. 817-819.)

The appellate court approved the trial court's application of Gion to a claim of implied

public "dedication of rights-of-way for pedestrian, equestrian, and bicycle travel" on the

2 No fire department is a party, and there is no evidence of any public entity
seeking to prevent the public from hiking on the fire road. The two legacy hikers asked

whether they ever saw fire vehicles on the fire road testified that they sa\ / none.
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road, as "[w]ell within the . . . reach of the common law of dedication is the

establishment of a public footway. [Citations.] There is no principled basis for not

applying the rule of implied dedication to any 'highway,' within the generic usage of that

term, to all sorts of public ways, e.g. to a bridle-way, bicycle path, or any combination of

such use as a right-of-way." (Blasius, atp.824.) Characteriziî1"'adversity"' in implied

dedication cases as "whether 'persons have used the land as they would have used public

land,"' Blasius concluded that Gion "plainly contemplates that 'adversity' for purposes of

implied dedication may arise as to recreational pedestrians in rural areas." (Blasius, at

pp.824-825.) While "'an occasional hiker travers[ing] an isolated property"'might not

be sufficient for implied dedication, "a long history of continued passage by a diverse

group of occasional hikers across a well defined privately owned trail segment leading to

a network of trails, say on a public wilderness area, might suffice." (Id. atp.825 &

fn.7 .) The court also rejected the argument that a public easement established by implied

dedication was precluded by the preexisting easement in a public entþ (the irrigation

district), as the district did not show the easements were incompatible. (Id. atp.826.)

Blasius, sltpra,78 Cal.App.4th 810 affirmed a judgment finding implied

dedication to the public for recreational purposes over privately owned property, on an

access road governed by a written easement belonging to a public entity that used and

maintained the road for the purpose of repairing and maintaining an adjacent canal. Even

if the evidence had shown an existing easement on the Fire Road belonging to a public

entity who maintained the road for fire control purposes, the long history of use of the

well-defined Fire Road by a diverse group of hikers entering and leaving a network of

trails on a public wilderness area would be sufficiently adverse to establish a public trail

easement by implied dedication.3 As I explain below, substantial evidence established

that public easement over the entire trail.

3 The majority's conclusion fhat Blasius, supro,78 Cal.App.4th 810 does not
apply because the description of the Hastain Trail easement (as stipulated to by the
parties) in an exhibit to the judgment included the metes and bounds is puzzling. (Maj.

opn, ante, atp.22) A metes and bounds äescription in a judgment does not change the
8



Contrary to the majority's assertion (maj. opn. ante, atp.23), we are aware of no

case (and the majority cites none) which holds that an owner can remove a road that has

been impliedly dedicated to the public. This dualism is another example of the

arbitrariness of the majority decision. No principled basis exists for the majority's

conclusion that no matter how substantial the public úse of the Trail during the dedication

period, the existence of the Fire Road prevents implied dedication to the public of the

lower portion of the Trail. This conclusion is a glaring departure from existing precedent.

il. Substantial evidence supports public dedication of the Peak Trail.

To conclude that the use of the Peak Trail was "miniscule" and therefore

insufficient to establish implied dedication, the majority states: "The issue is not whether

the trail was used enough to retain its character as a trail, but whether the use was

substantial enough to indicate to the owner that his property was in danger of being

dedicated." (Maj. opî. onte, at pp. 24,25-26.) The majority requires more of

respondents and the trial court than the law demands. As Gion, supra,2 Cal3d29

explained, litigants seeking to show implied dedication must show only that the public

has used the land as they would have used public landþr the use the litigants seek to

establish, in the case of a beach or shoreline, "as if it were a public recreation area," and

in the case of a road, "as if it were a public road." (Id. at p. 39.) Friends needed to show

nature of the easement, but rather determines the exact contours of the public right of
way. In Western Aggregates, Inc. v. County of Yuba (2002) 101 Cal.App. th278,289,
307 , the court affirmed the trial court's finding of a historical public road on private
property, but remanded for a determination of the metes and bounds to establish the exact
route and width of the public road "as . . . necessary to define the public road pow
running" through the private property. The majority's conclusion is also speculative.
The appellate opinion in Blasius does not include the entire judgment, which very well
may have included a precise description of the easement in metes and bounds. (Blasius,
supra,78 Cal.App .4th at pp. 819-820.)

Further, if the irrigation districtin Blasius constructed another canal elsewhere
there is no reason why the public could not continue to use the impliedly dedicated public
easement on the road adjacent to the former canal after the district no longer maintained
the road.
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that the public used the Peak Trail as if it were a public hiking trail, not, as the majority

would require, that the use met some otherwise unspecified standard. Testimony

established that during the dedication period hikers regularly traversed the Peak Trail as

if it were a public hiking trail, and historical aerial photographs showed the hikers' use

made the Peak Trail visible. Under the majority's standard, even if (as here) a trail was

used sufhciently "to retain its character as a tralI," (maj. opn. ante, atp.26) that use could

not establish public dedication. As Blasilts, sltpra,78 Cal.App.4th 810 pointed out, the

inference of public use is available "as to recreational pedestrians in rural ateas,"

including when the evidence shows hiking on an isolated property: 66'66No Trespassing"

signs may be sufficient fto demonstrate a bona fide attempt by the landowner to prevent

public use] when only an occasional hiker traverses an isolated property. . . .' (Gion-

Díetz, supra,2 Cal.3d xp. 41r) The owner would have no occasion to rebut the finding

of 'adverse' public use unless that inference were available." (Blasíus, at p. 825.)

The majority's conclusion that sufficient evidence did not establish use of the peak

trail also violates the fundamental substantial evidence rule. 'When 
an appellant attacks a

court's finding as not sustained by the evidence, "the power of an appellate court begins

and ends with the determination whether there is any substantial evidence, contradicted

or uncontradicted, which will support the verdict. Questions of credibility must be

resolved in favor of the factfinder's determination, and when two or more inferences can

reasonably be drawn from the evidence, a reviewing court may not substitute its

deductions for those of the trier of fact. If on any material point the evidence is in

conflict, it must be assumed that the court . . . resolved the conflict in favor of the

prevailing party." (Abar v. Rogers, supra,23 Cal.Ãpp.3d at p. 510.) By analogy, where

the law of implied dedication would only require proof that for the prescriptive period

various sandlot baseball games occurred regularly and frequently on private property, the

majority seemingly requires proof of team rosters (with a full team of at least nine players

on each side), uniform colors, and evidence of games year-round with no off-season and

no rainouts.
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At every turn, the majority construes the evidence against Friends, the prevailing

party, belittles and minimizes the uncontradicted testimony of the legacy hikers, and fails

to mention other evidence in the record supporting the trial court's findings. I begin with

the majority's statement that a number of the trial court's specific findings are

unsupported in the record. (Maj. opn. ante, atp.25.) To the contrary, each of the

findings is supported by substantial evidence.

First, the trial court found: "several of the legacy hikers hiked the Trail during

each of the years from 1962 to 1972." The majority asserts that this is wrong because

only one legacy hiker testified he hiked the Trail every year from 1967 to 1972. (The

relevant time period is March 4,1967 to March 4,t972.) The trial court stated only that

in each year, several hikers hiked the Trail, not that several hikers hiked the Trail every

year.

Second, the trial'court found: "Most of the legacy hikers regularly hiked from the

bottom of the Trail at Lake Drive all the way to the peak." Four legacy hikers testified

they regularly hiked all the way to the peak. James Goller stated he and his father "[ust

about] all the time" went up to the medallion at the peak, and when he hiked with the Cub

Scouts they would go all the way to the top too. Frederic Harris and Carole Hemingway

hiked to the peak once or twice a week in the summers of l97l and 1972. Cynthia Foran

hiked to the medallion at the peak in 1971 six or seven times with her brothers and with

friends. The trial court's conclusion is amply supported by the testimony of four of the

seven legacy hikers.

Third, the trial court found: "From the testimony and the court's own observation

of the Trail, the peak, with its survey marker, is the logical and obvious destination for

any hiker on the Trail." It is undisputed that at the time of the trial court's visit to the site

of the Trail and during the years from 7967 fo 1972, a medallion marked the top of the

Peak Trail. Harris testified that there was a marker at the peak of the trail. Hemingway

testifîed that she and Harris often hiked up to the medallion, and the medallion was "a

place where we would say, okay, let's go back down again." Goller testified he
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remembered finding the medallion unusual and asking his father about it, and reaching

the medallion was the challenge of hiking the trail. Foran testified that at the highest

point of the trail there was a medallion in the ground. Paul Edelman, who worked as

chief of natural resources and planning for the Santa Monica Mountain Conservancy and

also worked for the MCRA, testified that the peak of the Trail was a "key resource[]" of

Franklin Canyon Park because it allowed the public to hike up high enough to get the

view. Keith Lehrer, who hiked the trail in 1965, testified that he, his friend, and his

friend's father would hike all the way up for the 360-degree view at the medallion, which

his friend's father'Jokingly referred to it as something from the space

aliens.... tI]...tï] Itwasabigeventwhenwev/enttothespacemarker." Amarker

at the peak of atrail is a logical and obvious destination for hikers, as it was for the

majority of the legacy hikers testifying at trial.

Fourth, the trial court found: "Most legacy hikers testified . . . that the other hikers

were seen throughout the trail," and"a substantial number of the other hikers were hiking

to the peak too." Harris testified that he saw half a dozen to a dozen people when he

hiked the Trail, and he saw the same number of people on the Peak Trail. Hemingway

testifred she consistently encountered between a dozen to 15 or 20 other people on the

trail (including groups with a leader) on the course of her entire hike and "going all the

way up." Goller testifred he almost always saw eight to 20 people on his entire trip going

up and down, including groups of six people. On direct and cross-examination, Foran

testified she saw "two to four" others on the entire area of the Trail each time she hiked.

Additional substantial evidence supported travel over the Peak Trail. The trial

court concluded that Friends' aerial photography expert, Brian Bradshaw, was credible

when he testified that aerial photography during the implied dedication period showed a

trail leaving the Fire Road and heading north to the peak and that the lack of vegetation

showed usage of the Peak Trail. The majority's complaint that "no evidence suggested

how much or what kind of use was necessary to prevent the trail from becoming

overgrown" (maj. opn. ante, atp.26) refuses to credit the trial court's factual finding
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because Hadid did not meet his burden to challenge it. Although Robert Pope, Hadid's

aerial photography expert, testified that he did not see a defined trail, I defer as I must to

the trial court's finding that Bradsha\Ã/ was credible, and the trial court was entitled to

resolve conflicts in the evidence. Even Pope did not dispute that a variety of people

could have hiked up to the peak and the medallion in 1968 to l97l or thereabouts.

The majority opinion misapplies the law, jettisons its obligation to construe the

evidence in favor of the prevailing party, and misconstrues the record. Strong precedent

and sufficient evidence support the trial coutl's findings regarding the Peak Trail.

III. Substantial evidence supported the public dedication of the Fire Road.

Justice Chaney's concurrence requires evidence of riniform use of the Fire Road,

in direct conflict with Gion, supra,2 Cal3d29. The concurrence admits that it was

reasonable for the trial court to infer substantial use of the Fire Road on the weekends,

but concludes that the court could not infer similar use during the week. (Conc. opn. of

Chaney, J. ante, at p. 3.) This approach would require that testimony establish that the

same number of hikers were on the Fire Road every day of the year regardless of the

season. Evidence of uniform and uninterrupted use by the public is not required to

establish implied dedication. In Gion, the court described evidence showing large

numbers of people on Navarro Beach "at times," and visits by schoolchildren "during

good weather," and expressly rejected the concurrence's approach: "If the fee owner

proves that use of the land fluctuated seasonally, on the other hand, such a showing does

not negate evidence of adverse user. '[The] thing of significance is that whoever wanted

to use fthe land] did so . . . when they wished to do so without asking permission and

without protest from the land owners."' (Id. at pp. 37 , 40.) While Justice Chaney admits

that weekday use of the Trail would naturally be lower, the concurrence errs in drawing

that inference agaínst the trial court's finding. (Conc. opn. of Chaney, J. ante, at p. 3.) A

landowner may have constructive notice of public use of his or her property when that

public use ebbs and flows with the rhythms of daily life and the seasons, and the evidence

need not establish that the amount of use never varied.

13



Blasius, supre,78 Cal.App.4th 810 described testimony by witnesses that the

canal access road was used "'by various people, young and old, families and single

persons, friends, guests, visitors and strangers"'including school age children, without

specifying days of the week, time of day, seasons, or the number of people on the road.

(Id. atp. 819.) Similarly, the Fire Road was hiked by various people, young and old,

families and single persons, friends, guests from out of town, and visitors, including Cub

Scouts and children hiking with their siblings and with parents. Blasius explained that

"[t]he central question concerns 'adversity'-whether 'persons have used the land as they

would have used public land."' (Id. atp.82a.) The testimony here showed that the

hikers used the Fire Road as they would have used a public trail, for hiking and

dogwalking. Lr reviewing the landowners' argument that "there is not sufficient evidence

to satisfy the Gion-Dietzf, suprø,2 CaI.3d 291 criteria," the Blasius court explained:

"[T]he critical question of fact [is] whether the use shown to have been made of the

property by the public is "'such that the trier of fact is justified in inferring an adverse

claim and user and imputing constructive knowledge thereof to the owner.""' (Blasius, at

pp.824-825.) Emphasizing that the testimony showed (as it did in this case) that the

public used the road in the belief they had the right to do so, the court observed: "While

the anecdotal evidence of such use is inherently difficult to reduce to a precise traffic

count, the testimony of the witnesses of their use and obseir¡ation of others' use affords

an inference that such use was far from rare; in the words of the trial court it was

'continuous, regular and open use."' (Id. at p. 825.) Here, no precise traffic count must

be calculated from the hikers' testimony to conclude that the trial court could infer the

hikers' use of the Fire Road was'oopen, visible, and notorious."

Blasius, supra,78 Cal.App.4th 810 also cautioned that "fact patterns are myriad

and the question often imbued with overtones of local norms, customs, and expectations.

That is one reason why such cases, unless clearly outside the range of discretion,

generally watant deference to the local finder offact. [fl] The Gion-Dietzl, supra,2

Cal.3d 291 opinion plainly contemplates that 'adversity' for purposes of implied

T4



dedication may arise as to recreational pedestrians in rural areas." (Blasius, at p. 825,

italics added.) Testimony established "a long history of continued passage by a diverse

group of occasional hikers across a well defined privately owned trail segment," the Fire

Road. (Id. atp.825, fn. 7.) As in Blasius, the trial court herein did not abuse its

discretion when it found that the level of use was sufficient to convey to the landowners

during the relevant time that the use was adverse within the meaning of Gion. (Blasius,

at pp. 825-826.)

The concurrence also misapplies the rule of substantial evidence. "['W]e 'must

accept as true all evidence tending to establish the correctness of the finding as made,

taking into account, as well, all inferences which might reasonably have been thought by

the trial court to lead to the same conclusion. Every substantial conflict in the testimony

is . . . to be resolved in favor of the fînding." (Hanshaw v. Long Valley Road Assn.

(2004) 116 Cal.App.4th 471,481.) Justice Chaney minimizes the hikers' testimony and

makes every inference against the fînding of the trial court that use of the Fire Road was

sufficient for imptied dedication. Goller testified that he hiked the Trail on Sunday

momings with his father, and he also testifîed that he hiked the Trail six times with the

Cub Scouts and later, when he was in his early teens, he hiked the Trail many times in the

afternoons with friends. The reasonable inference is that Goller did not hike only on

Sundays, and the trial court could infer that he hiked the Trail during the week. Justice

Chaney acknowledges that Harris and Hemingway hiked drning the week, but states that

Joan Carl, Foran, and Richard Saul did not specify which days they hiked, and then infers

that they did not use the Trail on weekdays, making an impermissible inference against

the trial court's findings. (Conc. opn. of Chaney, J. ante, at p. 3.) Justice Chaney fails to

mention that that on weekdays Harris and Hemingway saw between six to 12 parked cars

at the trailhead and that Foran also saw cars parked at the bottom, as the trial court noted

in its statement of decision.

Finally, Justice Chaney discounts the testimony of the hikers regarding their

experiences as minors, because minors are "borrì trespassers" and would not have a
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reasonable belief that they had a right to walk on the Peak Trail. (Conc. opn. of Chaney,

J. ante, atp.4.) This is an unsupporJed assumption, and ignores that the hikers who

hiked the Trail when they were minors testified that they believed the Trail was public

property and that they had a right to hike it. Evidence of use by minors is relevant to

establish implied dedication. In Burch v. Gombos, stlpra,82 Cal.App.4th, one of the

three witnesses who testifîed used the fire road only as a teenager. Qd. atp.357.)

TestimonyofusebychildrenalsowasinevidenceinGion,supra,2Cal.3datp.3T and

inBlasius,supro,TS Cal.App. thatp.8l9. Onbehalf of allyoungpeople,Iobjectto

this dismissive and broad charccterization. Clearly, if our courts have determined that

minors may be competent witnesses in the most sensitive of cases, it is reasonable to

assume that they can possess the awareness to form an opinion as to whether they have a

right to occupy a particular space. Make no mistake, Justice Chaney's concrurence

would make a new credibility f,rnding--contrary to that of the trial court-based solely

upon a stereotype having no basis in the record or the law. That is not the province of

appellate review.

IV. The trial court did not have the power to relocate the trail easement.

Presiding Justice Rothschild's conclusion that the trial court had the power to

consider an equitable relocation of the Trail has no support in California law or evidence

in the record. (Conc. opn. of Rothschild, P . J . ante, at p. 1 .) The trial court properly

recognized that under our Supreme Court precedent, once the Trail was established by

implied dedication, the court had no power or obligation to allow Hadid not to respect the

easement established by implied dedication. Further, Hadid did not request relocation of

the Trail during trial, and no evidence at trial supported relocation of the Trail easement.

As the trial court explained in its statement of decision: "Defendants . . . request a

finding as to whether the easement would 'deprive Defendants [of] the ability to develop

[the property].' That is not an element of a cause of action for implied dedication and is

irrelevant. 'When Defendants acquired the property, they took subject to whatever

easements and encumbrances had been created by prior owners. The court makes no
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ruling on Defendants' development plans, except that the public easement must be

respected." The couft addressed the merits of Hadid's affirmative defense of laches (the

only affirmative defense for which he presented evidence), and after thoughtful

discussion, rejected it. The trial court continued: "Even if Defendants had alleged the

equitable affirmative defenses (and assuming the defenses apply in the implied public

dedication context), Defendants are simply not in an equitable position. Defendants'

alleged 'hardship' did not arise until the 2lst century. Plaintifß' rights to a public

recreational easement accrued in 1972. Defendants' claim is 40 years too late. As stated

in Gion, supra, [2 Cal.3d] at [p.] 44: 'Nothing can be done by the present owners to take

back that which was previously given away.' Nor is compensation part of the analysis,"

which in this case was not required by equity.

The trial court was correct. Our Supreme Court has not hesitated to apply Gion,

supro,2 Cal.3d29 even when implied dedication to the public deprived the owners of

any possibility of developing the property. In County of Los Angeles v. Berk (1980) 26

Cal.3d 201 (Berk), quoted by the trial court, the county and the City of Tonance brought

separate actions to establish a "'public beach recreation easement"' on oceanfront

properfy owned by Oscar and Shirley Berk. (Id. atp.206.) After Berk drew up plans for

an apartment complex, the cities of Torrance and Redondo Beach each advised him that

his plan would require no variances. Berk purchased the property, and with a permit

from Redondo Beach, he began construction in February 1971. When he applied for a

building permit in Torrance, however, the city filed an action to quiet title to public

recreational easements, and the county filed its own action regarding the Redondo Beach

portion of the property. (Id. atpp.208-209.) Gíon had been filed more than six months

before he opened escrow on the property, but Berk learned of it only after escrow had

closed, and no one in either city had advised him of the decision or its effect. (Berk, at

pp.209-210.)

The trial court found an easement arising out of implied dedication for public

recreational purposes over the entire property, rejected the affirmative defenses of laches
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and estoppel, and denied Berk's cross-complaint for damages. (Berk, supra,26 Cal.3d at

pp.2l0-2I1). Before the California Supreme Court, Berk argued (among other

arguments) that fundamental fairness (including laches and estoppel) baned the result

reached in the trial court. (Id. at p. 212.) In rejecting the application of estoppel and

laches, the court explained: "[A]ny reliance by the Berks on the actions of the

governmental entities here involved was clearly unreasonable. It simply cannot be

maintained that an existing or prospective property owner, upon being advised by

planning and building officials that a given project complies with applicable local codes,

thereby gains the right to proceed with that project regardless of the rights of third parties

or the public in the property on which it is proposed to be built." (Id. atp.22L) Further,

"the owner of property or one proposing to acquire it cannot justify his ignorance of the

true state of the facts and the law affecting it by pointing to similar ignorance in

government bodies. Negligence . . . cannot be so easily excused in one whose interest is

focused upon a particular piece of property." (Ibid.)

"As prospective purchasers of the subject property, [the Berks] had at their

disposal ample means of informing themselves of all the considerations, legal and

otherwise, which might have had an effect on the wisdom of their decision. Rather than

availing themselves of the full range of these means, however, they apparently chose to

limit their inquiry to those considerations relating to the feasibility of proceeding with

their plans in light of applicable zoning and building codes. In so doing they wholly

neglected to inform themselves on the current state of the common law and its possible

effect on the property they proposed to purchase." (Berk, supra,26 Cal.3d atp.223.)

Like Berk, Hadid had ample means of informing himself of all the considerations

relevant to his purchase of the property, but limited his inquiry to examining the title and

making physical inspection of the property. Hadid stated that until this lawsuit, he had

never heard of a public recreational easement, thus showing that he neglected to inform

himself on the common law's possible effect on the property.
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In Gion, supra,2 Cal.3d 29, as in this case, "[t]he present fee owners of the lands

in question have of course made it clear that they do not approve of the public use of the

property. Previous owners, however, by ignoring the wide-spread public use of the land

for more than five years have impliedly dedicated the property to the public. Nothing can

be done by the present owners to take back that which was previously given away." (Id.

atp.44, italics added.) "Nothing" means the trial court could not move the Trail to suit

Hadid, just as the trial court would be without power to move the Trail to make the route

better for hikers. Berk, supro,26 Cal.3d 201 makes clear that prospective purchasers

must inform themselves not only of what appears on recorded instruments and in local

codes but also of the possible effect of the common law.

Presiding Justice Rothschild's suggestion that public policy favors development of

the land is irrelevant, and flies in the face of the entire history of implied dedication to the

public. (Conc. opn. of Rothschild, P . J . ante, at p. I .) I take exception to Presiding

Justice Rothschild's contention that an alternative trail combined with home development

would be a "win-win situation" for all parties. (Conc. opn. of Rothschild, P . J. ante, at

p.2.) Under her scenario, the public would still lose the extant historical Trail. The

equities in this case do not balance equally. The interests of a few buyers of Hadid-

constructed homesa and of Hadid himself are not equivalent to the public's interest in

preserving the historical Trail for future use by generations to come.

As Presiding Justice Rothschild concedes, no evidence supported a relocation of

the Trail. (Conc. opn. of Rothschild, P . J . ante, at p. 1 .) Hadid did not allege a hardship

defense, and offered no evidence at trial regarding the relocation of the Trail. Hadid did

not testify that he could not develop his land if the Trail remained, and did not testify

regarding any other hardship or relocation.

¿ Hadid testifîed that he had been a developer world-wide for 40 years, and after
moving to Southern California in 1991 he had developed commercial buildings and

mega-mansions (homes from 15,000 to 60,000 square feet).
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Contrary to the majority's assertion on page 8 of the majority opinion, the defense

expert in surveying and grading, Ken Shank, testified that he had never been asked by

Hadid to reroute the Trail, and even if it were rerouted "there's really no practical place

to put it if you're going to develop land over in this area." The only evidence at trial was

that the Trail could not be relocated to minimize its effect on development. Hadid first

raised the issue of relocation in his objections to the court's proposed statement of

decision, attaching a declaration from Shank proposing an alternative easement (and

contradicting Shank's trial testimony that no alternate route was practical). The trial

court sustained Friends' objection to the declaration. After entry ofjudgment, Hadid's

declaration attached to his motion for new trial stated that he had proposed an alternative

easement to Friends during settlement discussions. The evidence of a settlement offer

was inadmissible in the trial court under Evidence Code section 1752, subdivision (b).

Just as the record contains no competent evidence regarding the status or provenance of

the fire road, the record contains no competent evidence supporting relocation of the

Trail. Moreover, Presiding Justice Rothschild's insistence that the trial court had the

power to alter atrail whose public dedication vested more than 44 years ago reflects a

troubling disregard for the permanence of public dedication once it has occurred. There

are no do-overs 44 years later. Hadid no more had a leg to stand on when he belatedly

requested equitable re-routing of the Trail than the trial court had the legal basis to

contemplate such relief, once she had determined that implied dedication had vested by

1972.

The majority and the concurrences have done for Hadid what he and his lawyers

could not do in the trial court, by minimizingand disregarding the detailed and credible

testimony of civic-minded citizens who knew and enjoyed the Trail at least three decades

before Hadid saw the land as ripe for development and profit, and by disregarding settled

precedent and creating new law.
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CONCLUSION

The late Senator and statesman from New York, Daniel Patrick Moynihan,

frequently observed: "[Y]ou are entitled to your own opinion, but you are not entitled to

your own facts." (Timothy J. Penny, Facts Are Facts (Sept. 4,2003) National Review, at

p. 1.) I would humbly add to that: And not your own law either.

This axiom, which applies equally to kitchen table discussions, academic and

political discourse, and appellate review, is part of our societal fabric and underlies our

faith in the judicial process.

I, therefore, must respectfully dissent. I would affirm the judgment and the order

awarding attorney fees to Friends of the Hastain Trail and Mountains Recreation and

Conservation Authority.

JOHNSON, J.
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